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The Determination of the “Need for
Protection” in Juvenile Cases: A Focus on
the Japanese Juvenile Justice System

Huang-Ting-Hsuan *

Abstract

Taiwan’s Juvenile Justice Act lacks an explicit statutory
definition of the “need for protection”—the core prerequisite for
imposing protective  dispositions—resulting in inconsistent
adjudicative standards in practice. Given the profound influence of
Japanese jurisprudence on Taiwan’s legal system, this article
adopts a comparative legal approach to explore the elements and
substance of the “need for protection” to serve as an interpretive
reference.

Regarding the determination of the need for protection, the
prevailing Japanese doctrine adopts a “three-element theory”: the
risk of delinquency, amenability to correction, and suitability of
protection. However, the element of “suitability of protection” is
susceptible to the gravity of the offense and social critique. This
creates a risk that juvenile justice may devolve into a
“mini-criminal trial,” thereby violating the fundamental spirit of
prioritizing protection.

Associate Professor of Law, School of Law, Soochow University.
Ph.D. in Law, Hitotsubashi University, Ph.D. in Law, Soochow
University.
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Consequently, this article argues for discarding this concept
and reconstructing a two-element model centered on the “risk of
delinquency” and the “effectiveness of dispositional measures.”
regarding the “risk of delinquency,” while it may be presumed from
the facts of the delinquency, it requires qualitative assessment
through procedures such as pre-hearing investigations. The mindset
of focusing solely on the quantitative gravity of the offense must be
abandoned to determine whether such presumption is rebutted. If
no risk exists, the case should be diverted to the social welfare
system.

As for the “effectiveness of dispositional measures,” judicial
and social resources should be integrated. While respecting the
juvenile’s agency, the objective is to identify the optimal and least
restrictive alternative that encourages the juvenile to autonomously
overcome delinquency. This determination process relies on the
collaboration of judges, juvenile investigators, advocates, and
families to transform the process into an opportunity and
motivation for the juvenile to change.

Keywords: Need for Protection, Risk of Delinquency,
Amenability to Correction, Suitability of Protection

217



	0A書名頁_56期--
	0B版權頁_56期--
	0C中文目錄_56期--
	01從基本權總論出發的審查模式-張志偉1-98
	02耕地三七五減租條例第19條第1項第3款收回自耕限制之檢討-黃奕超 99-150(刪151)
	03少年事件需保護性之認定-黃鼎軒 151-218
	04從比較法觀點探討我國《虛擬資產服務法草案》之監理體系與制度挑戰-蔣念祖 219-322
	5D-第56期前各期目錄--323-326
	5E-中原財經法學稿件格式20250910系務通過-- 327-332
	5F-《中原財經法學》徵稿簡則_1140305-- 333-334
	5G-英文目錄_56期--335-336
	5H-購買辦法--337-338



