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norddeutschen Bundes, 1871, S. 3-7.
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W Z2RFER - BIEEE 6 B 166-167 ; TR - TBUEEW - B
229-230 - —RERRHEBERAT - BT 11 bk (2019); BRE - Al
BEE 230 B 554555 BXE - THOA—EWEREERE B
358-362 - TEEIZSLRKRMHARAE - 4 AR (2021 )° Vgl. auch
Maurer/Waldhoff, a.a.0.(Fn. 23), § 24 Rn. 6-14; Siegel, Allgemeines
Verwaltungsrecht, 14. Aufl., 2022, Rn. 856-862.

R NEEBENS  2REETN BHEmS (89 ) 2E8%UE A
BZEBH=E FE8H - H 18(2003); RE - BRFE THBEZE
WEABR B4 —EREB/KRVHANRAT - BF] 16 Ak (2020);
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L WERTBUA( L) B 505 Fzﬁﬁﬁﬁ&ﬁﬁ&'@j 4 hR( 2020 )-
Vgl. auch Maurer/Waldhoff, a.a.O.(Fn. 23), § 9 Rn. 25; Siegel,
a.a.0.(Fn. 31), Rn. 332.
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38 Drossel, in: Burkiczak/Dollinger/Schorkopf (Hrsg.), BVerfGG, 2.
Aufl., 2022, § 90 Rn. 66; Benda/Klein/Klein, Verfassungsprozessrecht,
4. Aufl., 2020, Rn. 574. Vgl. auch BVerfGE 2, 237, 242f.

39 Vgl. BVerfGE 129, 1, 21.

40 Vgl. BVerfGE 78, 214, 227; 129, 1, 21.

41 Bethge, in: Schmidt-Bleibtreu/Klein/Bethge, BVerfGG, Bd. 2, Stand:

152



BA+MH EHEERAVNREBRSBBESSEEHN 2

BRIt > HRERFHAZIFEREST  BFAMFRER
HAE B 8 REBETN R RS S BRETBRATF & > IILATT B
A IR A e 2 Fr el — EVURYNE - IBTERA AR S N ZRE
B R ol VU A S AT BOE Fodt o R A e A e B S MR
71 FE L EEREGTERETER Y ERUR T BURRH L (E 2K P Ry
ERZITER S > FHIEHRF e 20 > NI DI EE R E A
FBEEH > BE LR EG BERFESR - SNELER
REEL < 1T B ER 585 7] AR RN 25 58 2 M [RI A AR BT - #igias
FE ZFrok — VUSSR - TRENE DL B AR RIEEEAY S0 T
WEE DA ERE "M ) HEERBHZERIRE - WHEE
MBI E K FHHANNE » R F R ERREE S TR EE
AR s B ol N\ LT B AR, - A > OB E & B AL A2
FIDREL B 55 A Z 5F s - 0P 3 0 7 s A B o I e SR A
M ERFRZRUTMER N EiSE T amaLEl o - $HE511F A
B AR RE B AR RN R AR P AR 2 2 BE 2 0 (I
EEDEBRETH 216 SEMERERTE T2 g AR R BE A
5% Al RN SRR AR E gA R AT RS Rl 2 2
BE®R o AL > AP EIUARFE LR ER T2 -

53. EL,Februar 2018, § 90 Rn. 192.E8 /1T B3 Bl A9 R 1% 9N SR 24
A -FOULRESFEHF A BIEEE 330 B 112-113;  Richter/Schuppert/
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BRI T " &% EEAETERE > & [BIEFZENE T
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EBNE2MGESCHE T(% 158) A2 arfia gm0 a9 o4
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“4 FRD THEBEETEREEZMR  WERTHEREZWH
R CTHERZER B 240241 THRKEERZESERT
(1990); BREW  THAMEZEAREE  WHERTBOE( L)
B 336 TTHRERBRAST -4 Ak (2020 ) Vgl. auch Bull/ Mehde,
Allgemeines Verwaltungsrecht mit Verwaltungslehre, 10. Aufl.,
2022, Rn. 395.

45 Koch/ Rubel/ Heselhaus/ Hofmann, Allgemeines Verwaltungsrecht,
4. Aufl.,, 2023, § 2 Rn. 28. Vgl. auch Kluth, in:
Wolff/Bachof/Stober/Kluth, Verwaltungsrecht II, 8. Aufl., 2023, § 83
Rn. 6; R&ENE - TBUE - B 160 - HEBMEREKROHDABRAST - 13
R (2024 ); BR&L - BUISEE 23 B 950 -
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W] 51] o BB R e B IR SR A% A i B L B B 5 2 EE
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HUE DR &Iy & MRS > ST AE L [ 09 B B o B 5
MIE T % (81 — AR ISR M AS FH (A 17 B I S B Y —

% 1997 FTRIEE®R  BEFIRIEFE 1EFS 1R F 1091 - 5
IREEF IISIERE 122 KENEE SHLABEEAMAEE
B Fo2LREZBG BEE . H 989-990 mRBRERA
FRAE - 3 AR (2016)°

4 BEREREE  FOUZ2EHRAD AIBET 4 B 240, BEE -
BIiBEE 44 - H 337, =RE - THASIEWR - B 449-450 - ;TR
RBRAZ - 2R (2021 ) Vgl. auch Bull/Mehde, a.a.0.(Fn. 44),
Rn. 396.

B BEHEFTBERETN "TIEEBRTL U TEFREENE
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e Hod B "HAETERERAE . BEER TSI BAEE
BEASZENEENEREER R MEBREABAEEARR
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%0 Vgl. Siegel, a.a.0.(Fn. 31), Rn. 167.

51 RLERRZS  HEsEREE—=mMs HEFTZEEEAR
MEAENEEREIR FEZAMM AAEEERE MESERENX
R ZFZHMLEBERNAB "HERRA, UREE .
TEI TR %8 2W- RZBFHRNY s f - R BT
FHE . J(BIER ISR ) UBCEBERFER - IE—R
AIE IR EMNEE  + o005k - XHMAREEZEUEGHRE
TEREB.(MAHEZEFE=85_a2R ) HRERAEHX
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BEW - ' 227-239 - TRERABRAS - 2 ik (2023 )
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A Futile but Merit-Seeking Declaration
of Unconstitutionality by the Taiwan
Constitutional Judgment — Analysis

of the Judgment 113-Hsien-Pan-7
of the Taiwan Constitutional Court

Yang-Sheng Chen

Abstract

Judgment 113-Hsien-Pan-7 of the Taiwan Constitutional Court
found that the Ministry of Education had failed to issue specific
regulations for evaluating prior teaching experience for qualified
substitute teachers, as permitted by Article 35, Section 2 of the
Teachers' Act (old version). Instead, it relied on Article 12 of the
Regulations on the Appointment of Substitute Teachers (old version),
supplemented by a few interpretative orders. This delegation allowed
local governments to issue supplementary regulations regarding the
recognition of prior teaching experience for qualified substitute
teachers, which led to the New Taipei City Government issuing such
regulations. However, these actions contravened Article 108, Section
1, Clause 4 of the Constitution, resulting in the declaration that the
above-mentioned regulations and interpretative orders were invalid.
A closer examination of the discussions between the majority and
dissenting opinions reveals differing views on whether the
interpretative orders are subject to constitutional review, and whether
the recognition of prior teaching experience for qualified substitute
teachers is merely a matter of central versus local authority, or
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whether Article 12 actually grants “competence” to the respective
education administrative authorities to enact supplementary
measures. The purpose of this article is to analyze both procedural
and substantive aspects in detail and to address the question of
whether the Constitutional Court can, through this judgment, achieve
its intended goal of promoting a constitutional framework for
assessing prior teaching experience for qualified substitute teachers.

Keywords: Subject to Constitutional Review, interpretative
order, administrative regulation, competence,
constitutionally compliant interpretation.
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