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Basic Rights and The Best Interests
of the Child Principle
Centered on TCC Judgment
111-Hsien-Pan-8

Yue-Dian Hsu & Chao-Hsuan Kuo

Abstract

In order to more completely protect the basic rights of the
people, the Constitutional Procedure Law has introduced a
constitutional review procedure for adjudication, so that the
Constitutional Court can make a constitutional review on individual
cases made by ordinary courts. Constitutional Court’s 111-Year
Judgment No. 8 is the first judgment since the Constitutional
Procedure Law has been applied. The verdict is a landmark in my
country's constitutional procedural law system, because the original
purpose of the system of adjudication constitutional review is to
ensure that individual case adjudication conforms to the
constitutional intent of protecting the basic rights of the people
through a special relief procedure.

The facts of this case involve transnational transfer of children,
and international law has established the International Child
Abduction Convention. Although my country is not a party to the
Convention, its normative content cannot be directly applied to my
country. Whether it can be invoked as a jurisprudence to supplement
the deficiency that the principle of the best interests of children in
the past can only be weighed on a case-by-case basis, there are
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academic disputes. This article attempts to escape the limitation of
legislative policy decisions. From the perspective of constitutional
norms to protect parental rights, children's personality rights and due
process of law, it is explained that the principle of the presumption of
favorability of bringing back children can be wused as a
supplementary criterion to deal with parent-children more
appropriately. Conflicts of fundamental rights. Based on this, this
paper believes that although the result of TCC Judgment
111-Hsien-Pan-8 can be maintained, its reasons should not focus on
the judgment of the principle of continuity and the principle of
respecting the will of the children, but should start from the
evaluation of illegal displacement behavior and examine the past The
trial decided whether there was a violation of the Constitution.

Keywords: Constitutional Court Procedure Act, preliminary
injunction, constitutional complaints, order the
handing over of the child, international child
abduction, constitution personality rights of child,
best interests of the child, HCCH Child Abduction
Convention
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