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12 See OECD, Competition Issues in the Electricity Sector, 13, 68
(DAFFE/COMP(2003)14), https://www.oecd.org/daf/competition/
6095721.pdf (last visited Mar. 25, 2024).

18 0 F4kik » % % B Leigh Hancher, Long-Term Contracts and State
Aid — A New Application of the EU State Aid Regime or A Special
Case?, 9(2) EUR. ST. AID L. Q. 285, 294-96 (2010).

14 See e.g., Mansoor Dailami & Robert Hauswald, Risk Shifting and
Long-Term Contracts: Evidence from the Ras Gas Project 3-4 (World
Bank Pol’y Res. Working Paper, Paper No. WPS 2469, 2000),
http://elibrary.worldbank.org/doi/abs/10.1596/1813-9450-2469 (last
visited Mar. 25, 2024).
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15 20 F v 48 B4k ik % % B Hancher, supra note 13, at 291-94.

6 Commission Decision of 4 June 2008 on the State aid C 41/05
awarded by Hungary through Power Purchase Agreements (notified
under document C(2008) 2223), 2009 O.J. (L 225), para. 340.

17 Id. at paras. 112, 153, 174-181.
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BOARD DISCUSSION PAPER SERIES NoO. 2, June 2002, at 9,
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Contracts: A Critical Note on the EU Commission’s NEA Decision,
20 Eur. J. L. & EcoNn. 71, 77 (2005).
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et al., Intorduction, in: JEAN-MICHEL GLACHANT, DOMINIQUE FINON &
ADRIEN DE HAUTECLOCQUE EDS., COMPETITION, CONTRACTS AND
ELECTRICITY MARKETS: A NEW PERSPECTIVE 1-9 (2011).
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IEMEfE 2 ir 38 H MBS AR 20 HEEE M E
T8 TRELE » A Morgan Stanley Capital Group Inc. v. Public Utility
District No. 1 of Snohomish County —22h G R R
Frigth TUAREZ K TR - DEREE CHERRSEIE
Bidm—F  BSREARL - REER » FEAE - &
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28 Morgan Stanley Capital Grp. Inc. v. Public Util. Dist. No. 1 of
Snohomish Cty., 554 U.S. 527 (2008).

William J. Baumol et al., Supreme Court Amicus Brief Regarding
Morgan Stanley Capital Group Inc. v. Public Utility District No. 1 of
Snohomish County, Washington, AEI-BROOKINGS JOINT CTR. BRIEF
No. 07-02, November 2007, at 8-9, http://ssrn.com/abstract=1034200
(last visited Mar. 25, 2024).

30 Morgan Stanley Capital Grp. Inc. v. Public Util. Dist. No. 1 of

Snohomish Cty., 554 U.S. at 549-50.
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31 N. Ind. Pub. Serv. Co. v. Carbon Cty. Coal Co., 799 F.2d 265, 278
(7th Cir. 1986).

82 RSB AT Y E N SR A T 2000 SR Bp & SCAS b 0 A BB B BB
AT BRI LAAREREPESZIAG  TLHEMT A
SR AT SR IR e A BT A R R A RS B RE
H BT B R GMER T & LB LR Z R - See Laszlo Lovei, The
Single-Buyer Model: A Dangerous Path toward Competitive
Electricity Markets, PUB. POL’Y FOR PRIV. SECTOR, Dec. 2000,
https://documentsl.worldbank.org/curated/en/779321468780281965/
pdf/22403-Replacement-file-225LOVEIL.pdf (last visited Mar. 25,
2024).
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37 See Guido Cervigni & Dmitri Perekhodtse, Wholesale Electricity
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Markets, in: PIPPO RANCI & GUIDO CERVIGNI EDS., THE ECONOMICS
OF ELECTRICITY MARKETS: THEORY AND POLICY 51 (2013).

BZEF BRARFEIERNRCAFTHIEETHALZAT
Fl#a 8 sy 7 3% : (1) the supply of electricity to large industrial and
commercial customers ; ( 2 ) the supply of electricity to small
industrial and commercial customers ; ( 3) the supply of electricity to
residential customers - COMMISSION DECISION relating to a
proceeding under Article 102 of the Treaty on the Functioning of the
European Union and Article 54 of the EEA Agreement (Case
COMP/39.386 — Long-term contracts France), para. 17.

39 MASSIMO MOTTA, COMPETITION POLICY: THEORY AND PRACTICE
110-111 (2004).
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40 OFFICE OF TRADING, MARKET DEFINITION 18 (2004), https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/284423/oft
403.pdf (last visited Mar. 25, 2024).

41 1d. at 19.

42 1d.

3 1d.

44 See e.g., NATIONAL RENEWABLE ENERGY LABORATORY, ENERGY
IMBALANCE MARKETS, http://www.nrel.gov/docs/fy120sti/56236.pdf
(last visited Mar. 25, 2024).

45 See e.g., EUROPEAN REGULATORS’ GROUP FOR ELECTRICITY AND GAS,
ERGEG GUIDELINES OF GOOD PRACTICE FOR ELECTRICITY
BALANCING MARKET INTEGRATION, https://www.ceer.eu/documents/
104400/-/-/7436f6ea-6b1b-6f2-5181-960a7ce10468 (last visited Mar.
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57 Adrien de Hauteclocque & Jean-Michel Glachant, Long-term
Contracts and Competition Policy in European Energy Markets, in:
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HAUTECLOCQUE EDS., COMPETITION, CONTRACTS AND ELECTRICITY
MARKETS: A NEW PERSPECTIVE 213 (2011).

See generally Joseph Farrel & Paul Klemperer, Coordination and
Lock-In: Competition with Switching Costs and Network Effects, UC
Berkeley Competition Policy Center (2006), http://escholarship.org/
uc/item/9n26k7v1; Antonio Nicita, Barriers to Entry by Lock-in
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is that it might lock in a higher price than it would have had to pay if
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restructured market.” Severin Borenstein, The Trouble With
Electricity Markets: Understanding California’s Restructuring Disaster,
16(1) J. ECON. PERSP. 191, 202 (2002).
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supra note 12, at 45.

“[Wlhen the contracts with take-or-pay obligations also set the

territorial and use restrictions, entities become bound by a long-term

bilateral monopoly contract.” Laura RimSaité, The Perspective of

63
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Union Competition Law, 5(3) SOCIETAL STUD. 885, 890 (2013).

“IPP contracts in general, and power purchase agreements (PPAs) in
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7 See OECD, supra note 12, at 413.

72 See EINER ELHAUGE & DAMIEN GERADIN, GLOBAL COMPETITION LAW
AND EcoNoMICS 799 (2007).
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73 Commission Consolidated Jurisdictional Notice under Council
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between undertakings, 2008 O.J. (C95) 1, paras. 10, 18-20.

74 Id. at para. 20.
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Competition, in: BEN DEPOORTER & PETER S. MENELL EDS.,
RESEARCH HANDBOOK ON THE ECONOMICS OF INTELLECTUAL PROPERTY
LAwW VoL. 1: THEORY 241 (2019).
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A6 81454 (R)F25FFR - BMA3FE11 4298 -
EU, Communication from the Commission — Guidance on the
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(Text with EEA relevance) (2009/C 45/02), 2009 O.J. (C45) 7, para.
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good proxy for the absence of substantial market power. The
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Power Purchase Agreements and Their
Relationships with Relevant Market
Definition and Competitive Effects:

Comments on the Administrative and Civil
Judgements or The Supreme Administrative
Courts and Taiwan High Court

Ming-Jye Huang

Abstract

This article explores the problem of the completely opposite
conclusions in the factual findings and argumentation between the
administrative judgment and civil judgment of the same case
involving alleged cartel by private power plant operators, decided by
the Supreme Administrative Court and the Taiwan High Court.
Clarifying the transaction arrangement, legal nature, and competitive
effects of the long-term power purchase agreements (PPAs), which
played a significant role in this case, and its position under
competition law, the article elaborates on the mutual or bilateral
monopolies formed between the contracting parties due to being
locked in by the PPA. Then, the concepts of “competition for the
market” and “competition in the market” are introduced to explain
that under the system design of PPAs, private power plant operators
can only be in a competitive relationship during the “competition for
the market” stage of the bidding process. Once they win the bid and

sign a long-term power purchase agreement, each private power plant
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occupies a monopoly position in its own PPA, without a competitive
relationship with other private power plants. Regarding the cartel
of “delaying to wait for change” in this case, this article believes that
the Fair Trade Commission’s ruling on its impact on the supply and
demand function of the power trading market and the judgment of the
Supreme Administrative Court not only misidentified the relevant
market of the behavior, but also only corrected the problem of the
failure of planning and designing PPAs. It did not contribute to the
market failure of the power trading market, which is the real concern
of the Fair Trade Act.

Keywords: Bilateral Monopoly, Cartel, Competition for the
Market, Competition Policy, Economical Power
Dispatch, Fair Trade Act, Industrial Policy, Lock in,
Power Purchase Agreement, Private Power Plant
Operator
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