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Determined Facts that Can Be
Investigated by Appellate Courts Under
the Framework of Lay Participation in

the Criminal Trial System

Jung Yan

Abstract

In Taiwan, the National Judges Act (hereinafter, the ACT)
follows a different approach from that of the existing criminal
procedure law, especially in the appellate court of second instance. In
general, the ACT limits the amount of evidence and the number of
determined facts that an appellate court can investigate. Except in the
case of a procedural violation, an appellate court can overturn the
verdict of a district court when the facts determined by the district
court violate empirical laws or principles of logic. On the other hand,
the ACT allows the appellate court, either on the parties’ application
or on the court’s own initiative, to investigate evidence when
necessary.

In a recent verdict (2011, no. 757, February 13, 2012), the
Supreme Court of Japan stated that an appellate court should overturn
the verdict of a district court only when it violates empirical laws or
principles of logic. At first glance, both Taiwan’s ACT and Japan’s
system seem to employ the same approach to ex-post review.
However, Taiwan’s ACT provides greater flexibility for appellate
courts to determine which evidence they can investigate, which is a

key aspect distinguishing it from the ex-post review system in Japan.
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This study focuses on: (1) the operation of the appeal system, (2)
the verdicts of Japanese appellate courts after lay participation was
adopted in the criminal system, and (3) the views of the Supreme
Court of Japan regarding instances of factual misapprehensions by
appellate courts. Adopting examples from Japanese law may allow
Taiwan to improve its ACT and prepare for lay participation in the
criminal system in the future.

Keywords: National Judges Act, structure of proceedings at the
court of second instance, fact-finding, misrecognition
of facts, rules of experience, principles of logic,
Saiban-in system, the continuous hearing system,
the retrial mechanism, reviewing court system
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