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TEEARE ) MROEE > UREAEERES T AEEE
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(The Bankruptcy Code) » 3B #rE+ » 58/b 7 &fE 1+ =%

(Chapter 13) » DARIJEE REHE R EERE® - 55 —JU&2005
Fy " THPL B E R R ROME E IR &A% | (Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, BAPCPA ) © -

WRERFE —RKIITIEF + ZENEF AN e LN REE
N B HEEER0Y 58 EI T > AP 22005451 T TR A 2
FOBEEMEELEE ) AIEE EZUEE TEMEAN—T - 20054
BAPCPA i 8 Y 5 5= & A5 1997 4F 35 B[] & 3% 7. HYNBRCZE & & fif
f2HHYNBRC Final Report’ & TR F 8= 1 > BLERE A 7 S ERE0Y
KIjilEss » MTRETYFam A7) & Fim— E 220054F » EEE
GRS T THE R FOHE E REAE | o IETAFRNZX
Care B S5 BB FO M A A ET T I UETE A0 ) (Means Test) f#
K L —E 2R 3E B A A VA EE 707 (b)) R BT AR AE

PRILE - 20054F T FER B AE 5 A ROM BB IRaEIE S ) oI AE
HZE > st et B oA Z R IEENZ &R (the Safe
Harbor ) » 15 W A8 M BTt 17 5= B F OB A A A TR =

B i IRt R A S - BAPCPAR (R N s

P O LEWMHARAFFTZFEAREL RN R AIBSFLBYEE
(the Chandler Act) #4Chapter XIIId & # = %] & ©

6 See H.R. REp. No. 109-31 (2005).

7 The National Bankruptcy Review Commission (NBRC) % k#1994
F 9% & tu %% % (The Bankruptcy Reform Act of 1994) Ff ik = 8935
2% B NBRCEFH &2 (1) AR REEE XA MR
Ao (2) BRI AMNEEEAMEFTTIRAERL (3) 4K
HBERBRETITN: (4) ERNEHLHEK - BEREHK
FEERIRE - NBRCELL&HAHI1997F10A 208 3£ X & % k% (Final
Report) - i £ 1997511198 1%L 4, See NBRC FACT SHEET,
NATIONAL BANKRUPTCY REVIEW COMMISSION, http://govinfo.library.
unt.edu/nbre/facts.html (last visited Aug. 21, 2020).
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NEWGIARH BRIk 118 - RS > MR A
HUAQ T 20054 2 gl 2 B i Rl i T FHP I 2 8 F ROM B PR ik
X R ERNEBARECERFE O TER ) AR
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B EEBFELEBTIOTOREEHE - & —(EE
BAHEEZES RHEEERE > st H LB 707(b) i ek (H
NEGHER (abuse) BFHECERFHELUREEBZE - 4
(RS 1 S AR AR (B BRI B S R N s s - (AR T
o —FRFEERT0T(b)FRESVAA B M MO E 3. > Z AR (8 % EE

[lg=

FE20055F " TR 7 ) SOM B B IR A S | (BIET
HHEI0T(b)FRAVRESE - BE R4 AR EEB A SR E H
FORMES o 2005 2] ERERBEBZAERFEEEASE
07 FREME - AFE NIIER - BB ARGER TE LE
B EEVEREHEREBNEEAERD TAEREE,
MELFTERE T A REENEE ) EERRAMEFEAARIIEE Y E
M DEtEAFUEERT > REE R AR FIETERE L — - T
STEAREBE > EHEASETREACHERR&ER "BEBESE
LU | (ability to pay) » #E—530 > EEBA TR, FREIHE
BUAE - EfLEN > BAPCPARYELRE » ILHE AR FE A REEL

8  The United States Bankruptcy Code, 11 U.S.C. §707(b)(1).

9 See Robert J. Landry, IIl, The Means Test: Finding a Safe Harbor,
Passing the Means Test, or Rebutting the Presumption of Abuse May
Not Be Enough, 29 N. ILL. U. L. REV. 245, 279 (2009).
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= » 2005F-BAPCPAZ B H AR E A 55 707(b)(2)(A) ()R » — AR FE
MR AR - REIE AR ER EE G N EF ARG ELE
il AR T0T(D)R)A) () FRAETTIRER - WEREH AN " BHATH
Ffi#5 ; ( Current Monthly Income, CMI) FIREE707(b)(2)(A)(ii)
(iii) ~ (iv) 3 HE BB R LL60ME - SHEH S Y (1) FRMESLIANL fi
HEORER25%LL > Hig#8,17570 5 8 (2) &t 13,6507l
B (AL EZHEE P —0 ) BB AS AR A i
NEEAX kg - MEERESOEA (Presumed Abuse) 55+
HMmEE - LR EESER ARRR - HAEMERS T =2
AR - BTeE T ATHE ) A GRS AL AT DU R R
SFAE (Special Circumstances ) ZcHEB L™ -

DLEFRRE T HATA S BEHE » IR E B S A S
& F R SE Bt B o T i N B AT 6E H 52 F
197° o W E TR 0 SRR R S AR FE 20 104F 8 Hamilton v.
LanningZ& "R LT By 5% o 1E HamiltonZE » (EHE AN FR SRR
4% 7774 (Mechanical Approach) StEi{E#% A% H 1] B AT
15 > {E 35 B 50 55 o 0 B FR 1% PR P BB M 31 85 =0 ( Forward-
looking Approach) » K MMk MESTE T+ BEiEl R [#H
M ST B T RAE R S B T IER T 1T - MEAER R T -

10
11

The United States Bankruptcy Code, 11 U.S.C. §707(b)(3).

The United States Bankruptcy Code, 11 U.S.C. §707(b)(2)(A)(i)(),
§707(D)NAND(D) 5 2 8 &5 3E PRl § 4% Fd deP Fm
Ko g@%ﬁ;&»\zowf ARG AM2019F 4P 1P 2 3% o

The United States Bankruptcy Code, 11 U.S.C. §707(b)(2)(B).

The United States Bankruptcy Code, 11 U.S.C. §101(10A).

See Hamilton v. Lanning, 560 U.S. 505, 514-520 (2010).

12
13
14
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FERE MBI AR EARTZ - S 707(b)(2)(A) Dl et F A
vk B AT A Fris s L60 s Hyst F 530 » HE 2R B HYAI 52
FRWEE RS+ =&t & (Chapter 13 Plan) {5 %8 [ i 6 i S
%1% - 520054 BAPCPATR » EE S5+ = Eat &H AR HZ DUET
ARASE (BI60ME 7 ) &yUr A K AT - Fr LLEL B > 26
707(b)2)(A)) BRI TIET R AAEFT R A AR A FERE DI -
LISEE (BI6O(E A ) RstR#E - EiskA " HAtH e T2
60fE YT HRAERE - 1 Bl @A Dt B AR - EBARKRAE
HERLS +=5a1E - FrEiS707(0)fRE LU 7 3R BHE S
ANRASEER Z WA B H AL L -

DT B R BT

L BT - FHATH TS ) SR Tt 5 =X o B i 2
fF o MMEERNBER EHFET070)Q)AOM " ERERM J #UET
BEGE - MH "HA ARG, ERERE TEEBARSHGESE
707(b) (TR =B MRAEVEE - BB st B AR - 56
707(b) (N FRALE - AREB AN 2MEH (BI1246%) & T H Al H At
15 (RFYEZIN P& 2 E PHIFTS (Median Family Income) » H[IH]
B IRt E AR -

15 % Hamilton v. Lanning% ¥ - 1k #% A Lanning 7 % 3% % & #7648 A N
B AT R E—RMRE A RAFREFATOMEA R FHREA
KME 3G w0 X % fo t HE AHamilton#® T B AT A FTAF L HE S XA
BT 30 o £ BB AR & 0k e SRR AR R AE 75 A Lanning R, 4% 0 Bp AT 9E
MW E 5K A REF BRI UA £ > A3 H 1R 7 ALanning
TBaTAFE, -

16 The United States Bankruptcy Code, 11 U.S.C. §1322(d).

17 The United States Bankruptcy Code, 11 U.S.C. §707(b)(7)(A).
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B ET0T(0)TIE » EEEIRDL T 24 B RE, TS 5 HIfE
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B HETOIOR)EM I EAR B - RBEEKXRE  $
707(b)(7)EREIER 2 T T RN B Rk | W ETE
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ST B A GRS E Y B RN & N T RS SRR A -
PRI 55 707(b)(7) 1B B s (o K 25 B 7 A B e A B 05T B A A
A

75 T 22 4 S R G (VR T (5 P CP P SR BE PS5 42 - % T
5 HE BE A 7S B 5 {5140 2 P 7 EL M 9 o B SR R S A S £ 5 $43,567
5T 0 BE TSI TN B 876,106 7T 44T M 5 865,323 7T » M B
$71,2287¢"0 o L EE DU EHIUL A B ST ELRERE - NPT B R AE D
o 3, B (R S W P 15 250 > L% e 72 75 W MM )
WIEH B KA A B o i e 2 B E M S E AR R e
BBk R -

ez BB REGET T MR EA AR R EAE
5 EREWEEEFRSREZ N W 0 SEBEgHRAM IEtE L
AILE - RAREEBS AT AELTEIRE T o HEEEA
B R RREUEFS > L DR —E A (S5 Fris B AT &R 2k
MG AENBFES CEERRERF ZIFE - NIt - BAPCPARY
HEtEAAEE > FEESEES TERF A ABEE - HEE
E 20058A1% £20204F » B C=EH ANBS W E S 2 RES

8 The United States Bankruptcy Code, 11 U.S.C. §101(39A); £ B % #l
u B AP 4% (Median Family Income) A 1 # % ¥ & » 2y pb ’Q;L
o _Q;]%.f?j;}/\ I B H }3 B 1% N %»‘1 121€_F Ay v Llf_q‘;i °

See Median Household Income by State 2021, World Population
Review, https://worldpopulationreview.com/state-rankings/median-
household-income-by-state (last visited Aug. 21, 2020).
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LB 2R 4ERFAE2005 - 28 2B FiT 6 F TR EL 3 > Lh 5] b 6 oA HH B Rk
WO EER TR EEENGER  FERASSELE
i NI DIER e 15t EAAYER - DU E - BAPCPAZ i

BANESHEIEVERBEGILEEN  BEFEE -

T o Bl - FEAEE B E R s R A - A
FEREFERE B AL AVEC & > HPTE R AR B i 2 MR & ES 2 1R
EBAPCPA MY » EF & THE/\ZE ( Congressional Budget
Office, CBO ) MY flit » BAPCPA & 5% Jji1 5% B Ik 15 B AT 1 2006 2
20104F AR Z MR8 T # Ty L 2 - SUiR#ELois R. Lupica¥i#%
FE2010 /Y Fe s 45 1 > BR T BUM SZH G n4h - BAPCPAHL K
G AR P A BA R A - BIR R E N - EEE AEMS
22,

1£ BAPCPA K i 14 111 5= B 5 10 BURT =2t DA Je & 1 A2 e B

20 3R ABI%:H & HBAT 0 A 19945 £200445 1 » B35 % L FHEAR
YL ) A A & A& 1995 4 6 68.26% ¥ 5k %y 1998 SF 44 72.065% 2 B o 4%
19945042 » B F R AEASARBA L MEFALY — L £ LE
MRk By o 3E T A o ZA2005FFFAR 0 BECHIFBBE G
SRBEFRARAE M A FEFELEREARILHIEE
79.98% > #2006 A 3F A Btk ] B T & £58.37% o B 2007 F £2017
Fo k105 F 0 BFFH L FHAE AL — H A RAK2007 69
60.86% ¥ 5 % 201047 49 71.58% = 1) » $22005F 15 7% AT 2 & B 3t &
KRB Z - BEA2010FAREFE L EWHAZHTFMEY 12
FAAT &Ik 0 BFELFWAANORETRZME » THLR > %
B8 : Quarterly Non=business Filings by Chapter (1994-Present),
American Bankruptcy Institute, https://s3.amazonaws.com/abi-org/
Newsroom/Bankruptcy Statistics/Quarterlynonbusinessfilingsbychapter19
94-Present.pdf (last visited Aug. 21, 2020).
See supra note 6, at 34.
22 See Lois R. Lupica, The Costs of BAPCPA: Report of the Pilot Study of
Consumer Bankruptcy Cases, 18 AM. BANKR. INST. L. REV. 43, 74-86
(2010).
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% » BAPCPAH )¢ H ZEF| H AV 45 ? WA BAPCPAE A ff
Tt EAXWEHNZERD B CEES > LHNINE =58
i IERUERE A T2 BN 35 - MRS E e
( American Bankruptcy Institute, ABI ) HYJ 4% 5t » £F 2005 4
BAPCPAT% » EEF+ =FAE C5EH AL FI 2 FBHEE
#E2 > LKA > BAPCPANE F 2 5B & & W) A B FY H
= e BTl SRR BEEM IIETE AR ARG BRI (B A2
BB S ) AL B E R B g PR - 2
TENEE B B g E V] # B BAPCPARS J15T B A 22 B G2
B TERIEI Y 24 -

FHIMEREENZ - fEBAPCPAE A et HE AR » £
BB A T E NGNS A IR A B - R s i A
A PR N A BB - BB E GEREE EERR ?
B g N EOERS /DI S - David G CarlsonBd% 3l fy > 12
AR R A B BRI EH N A LEER - SR ER
RECTTE YT > (R AR B RS I E R T A Y E > MR ]
REE A B BAPCPATE RENTELET » SEERUE KEB A a2 -

HE > BEYEREMABE N EEFFELEZEFATH
B3%~11%0EB AMEA R JER® - B MEEERTES LK%
R CEEE AT R AL 2B NRIE B RRE RIS -

g{_’

23
24

See supra note 20.

See Robert J. Landry, III, Ten Years after Consumer Bankruptcy
Reform in the United States: A Decade of Diminishing Hope and
Fairness, 65 CATH. U. L. REV. 693, 711 (2016).

See David Gray Carlson, Means Testing: The Failed Bankruptcy
Revolution of 2005, 15 AM. BANKR. INST. L. REV. 223, 319 (2007).

26 See Marianne B. Culhane & Michaela M. White, Taking the New
Consumer Bankruptcy Model for a Test Drive: Means-Testing Real
Chapter 7 Debtors, 7 AM. BANKR. INST. L. REV. 27, 31-34 (1999).
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RIRE > 20054EBAPCPATR E G L (BB BB CEFFRER > i
FATEEB NEFE S TEE DM IR AN ENEE > SRR
=Ry T VBRI BRI CEEBF A > GlERGR S R
A (o IR A N BN R EE R - R e BB B A A Y 1L ]
SUE G -

H#E o AT 1055 NBURE - BRI E A 5
%5 2005 F 22 17 2008 A 1% - H 2 %5 55 N & K2 2005
0 HE20102 5 2R HBFIEEBHY - E2E52RBM 5T
BATUBEERE > BIE105 1% - (DA IR RE A Z B
KR > AffE— b HE -

1% > BAPCPAY M B # R 5 55 T B RS 2 K o] 2 Robert
J. LandryZ(#245H1 > #2005 20094F 2 F - KEhor a5 5 LA
BN E ANT A DR BT I B AR L 2B ERE
EEGEF T A e R R B CEE SRR g RS > iEHIGA
LR RN L2 B ERE R P IS R ERTS - BT AE R R R
M B AT GEE LB AR CEE RSS2 ENI0ER
BN E228 - Ronald J. MannZH% H5l k- BEIREE DIESR AT 8T
R HH B R s 5 A B R R E I Rl - E¥Ar SR
RAEEGHABERN G AR AN EEFNER > 24
SRATHE R - BRAASSEENE AN T B SN 1& 74 DR B &
e E S A T 1S OB E LAY B AR AR AE R0 -

7 AR E NG (ABL) %3t £EAE & B HARK2006F & 5
2010 5F 1R A 5 597,965 A ~ 822,590 A ~ 1,074,255 A ~ 1,412,838 A »

1,536,799 A » #2011 5]2019 4 5% & 4 35 A AR /& 41,362,847
A~ 1,181,016 A ~ 1,038,720 A ~ 909,812 A ~ 819,760 A ~ 770,846
A~ 765,863 A ~ 751,186 A ~ 752,160.A » See supra note 20.

See Landry, supra note 9, at 278.

See Ronald J. Mann, Bankruptcy Reform and the “Sweat Box” of
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FEE > WS B EAE— P 255 MEEEE -
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Ay FH B AR BE -
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2 BB EFREFAETAT

BB 2 o0 B R T G R IR VR R 149 2 ME > BRAT IR
TR 149 PR BT PR ALY & 28 00 31 ] 5 < 5 H A (% Nl
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#£0 HEGEIAS RF KM " BAED ) B - WEBA
BN RZFEEE 2 ERERGN - FEAZFERIIBRAERS
Fl > JEemEAy TEBRER Y HREBAGHTEFAETNEE

Credit Card Debt, 2007 U. ILL. L. REV. 375, 401 (2006).

N0 xsm ., FLE o HAFEEZAAMSE S B4 AR
(2008) : BRZW > L EABR > B407 > B ZTHRA R
3 4 (1996) 5 BBE&R > #AXEAL > 173 AR H3TISK
(1993) -

M gm AR KAE B389 ZREBBENA RN 0 HIT2
B (2001)
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34 zmm, HEBAAFEEMEINBE TERRIHEBFLLR
B EBARFE BITEHFHERLCE )N ok i T RIR
FERZAEBEA XL BAE A IR ERIASE L AFHA
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Reconsideration of the Quasi-Means Test in
Article 133 of Taiwan’s Consumer Debt
Clearance Statute

Albert Yu-Wei Cheng

Abstract

Since the promulgation of the Consumer Debt Clearance Statute
(hereafter referred to as the Statute) in 2008, the individual debt
clearance system in Taiwan has been comprehensively developed.
Discharge is the fundamental element of the Statute, and frequent
instances of judgments of exception to discharge according to Article
133 of the Statute in judicial cases have been highlighted in practical
liquidation; therefore, this study discusses Article 133.

Chapter 2 describes the means test of the US Bankruptcy Code
and explores the development of the applicability of Section 707(b) of
the US Bankruptcy Code since its promulgation in 2005. Chapter 3
explores practical liquidation by judgment and the effect of Article
133 on the exception to discharge in practical liquidation, as well as
the possibility of “life review” when Article 133 is applied. Chapter 4
compares the means tests under the free selection mechanism of
Article 133 and the limited selection mechanism of Section 707(b)(2)
of the US Bankruptcy Code and explores possible options based on
the principle of de lege ferenda. Chapter 5 concludes the study and
predicts future developments in liquidation in Taiwan.

Keywords: Consumer Debt Clearance Statute, Bankruptcy Act,
Liquidation, Article 133, Discharge, the US
Bankruptcy Code, Means Test, safe harbor
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