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HAER LI RAEHF R L2 AOH A H > % PKeith E
Whittington, The New Originalism, 2 GEO. J. L. & PUB. PoL’Y 599,
599-613 (2004).

See generally, RONALD DWORKIN, LAW’S EMPIRE (1986); RONALD
DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE
AMERICAN CONSTITUTION (1996); */ & j&"%& ¥ #yve: » ¥ i€+ 4 g%
ZfE o T %% | (philosophical approach ) & :
SOTIRIOS A. BARBER & JAMES E. FLEMING, CONSTITUTIONAL
INTERPRETATION: THE BASIC QUESTIONS (2007); JAMES E. FLEMING,
FIDELITY TO OUR IMPERFECT CONSTITUTION: FOR MORAL READINGS
AND AGAINST ORIGINALISMS (2015).

23

24

25

20



Sor L= FREREE: BiaES BEI B 21

BeEE - MM E R IR E RS F RS BETHE
B AR EDR SR o Il B A — e E R AR AT 19904 2 1% FE4E
AR R E EZAEE > Fl41Keith E. Whittington - Randy E.
BarnettfdLawrence B. Solum - fL{FTEf 25 [FE £ 2V E B4
B EEE I REREEEES -

FE RN EEm BT — 74w LR ESR - R R ARREEA
JE &% 5] iy 21 1 8 E BB M AEEHYJEE (the original intent of
framers ) 27 o 48 SR & [543 78 B 40 B oy 7 20 ¥F 55 e AR 19 R
planfss T EE L ? T EE BEREEOMAE - AE - FER
RO ? HEEFEL—EEE  AAHEN T EBEEE ) FF
520 HIE IR — b R o R L A A (E
EREE - AGEBIRE MR E AR > ARG EE
BHEREE LUEIEE BRI BRPE SRR - th A DU — R MRV
BR A7 55 - 35 1 & 8 A Y [ T R 00 Ry B X T8 1 i 52 e K Y
i o BEZABSEE T] DA A R RAE LRV SUE - s g EE b E
AR AR R BERREEA - (FRh—EG AR ER - A
REBEREREARAMREXEE > EEREE T REEF L
—{E A R R IR © AR - WIRAIBE R EE > BHHIE
FHEEEA ER I HRERIAELE > IEREEERY
B PR R A R %0 o bl b R R R Y A
AR GOSREA S F AR D > A i R R AR e i P (B ARG

26 See generally, ANTONIN SCALIA, A MATTER OF INTERPRETATION:

FEDERAL COURTS AND THE LAW (1997).

SOLUM & BENNETT, supra note 3, at 7-8.

Paul Brest, The Misconceived Quest for the Original Understanding, 60
B.U. L. REV. 204, 204 (1980).

H. Jefferson Powell, The Original Understanding of Original Intent, 98
HARvV. L. REV. 885, 885 (1985).
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32

Whittington, supra note 24, at 599.

KEITH E. WHITTINGTON, CONSTITUTIONAL CONSTRUCTION: DIVIDED
POWERS AND CONSTITUTIONAL MEANING 1-19 (1999).

Randy E. Barnett, An Originalism for Nonoriginalists, 45 LOY. L.
REV. 611, 611 (1999); RANDY E. BARNETT, RESTORING THE LOST
CONSTITUTION: THE PRESUMPTION OF LIBERTY 89-130 (2004).
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SOLUM & BENNETT, supra note 3, at 22-24.
SOLUM & BENNETT, supra note 3, at 10, 23.
SOLUM & BENNETT, supra note 3, at 25-26.
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JACK M. BALKIN, LIVING ORIGINALISM 3, 21 (2011).
Id. at 4.
BALKIN, supra note 39, at 5.
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43
44
45
46

BALKIN, supra note 39, at 12.
BALKIN, supra note 39, at 13.
BALKIN, supra note 39, at 14.
BALKIN, supra note 39, at 15.
BALKIN, supra note 39, at 7.
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48
49
50

BALKIN, supra note 39, at 3.
BALKIN, supra note 39, at 14, 39-41.
BALKIN, supra note 39, at 36.
BALKIN, supra note 39, at 46.
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Constitutional Interpretation as
Constitutional Gap-Filling:
A Methodological Reflection

Chia-Yin Chang

Abstract

In the first part of this article, I use the prohibition of
consecutive terms of Grand Justices in Taiwan’s constitution to
demonstrate challenges in constitutional interpretation and theory,
particularly the problem that traditional (German) legal methodology
might face. I explain why constitutional interpretation is distinctive
from typical legal interpretation and review the limitations of literal
and teleological interpretation on constitutional cases. I also challenge
the dogma of the distinction between ‘“constitutional interpretation”
and “constitutional gap-filling”. In the second part, I address theories
of constitutional interpretation in the United States. First, I discuss
the theory of “originalism”. Then I focus on the “new originalism”
with the emphasis on the distinction between “constitutional
interpretation” and “constitutional construction”. I explain why the
critiques of the “living constitutionalism”, the opponent of “new
originalism”, are valid. Lastly, I argue that the “living originalism”
advocated by Balkin, who reconciles originalism with living
constitutionalism, substantially treats constitutional interpretation as
constitutional construction, although he superficially insists on this
distinction. Balkin’s arguments are consistent with my main argument
in the first part.
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