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The Problem of Indeterminacy:
Revisiting Article 71 of the Civil Code

In-Jaw Lai

Abstract

Enacted in 1929, Article 71 of the Civil Code provides that a
juristic act which violates an imperative or prohibitive provision of
the law is void, unless the law leads to a different conclusion.
Although the Article has been implemented for nearly ninety years,
the exact meaning of the Article is still enveloped in the mist of
indeterminacy.

The courts have employed various methods of statutory
interpretation in applying the Article, ranging from strict construction
of the text to a more purposive approach. The courts have thus
developed four modes of application. With ample discretionary
power, the courts have applied different modes to similar or even
identical cases, resulting in different decisions. This thesis calls for an
application more consistent and predictable.

Keywords: imperative provision, prohibitive provision, textualism,
purposivism, statutory interpretation
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