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Elements of State Liability in the Context
of Climate Change

Nian-Feng Shin

Abstract

In recent years, disasters have occurred in many parts of the
world, and reports from the Intergovernmental Panel on Climate
Change show that disasters have resulted from climate change. When
confronted with substantial climate change and major disasters, how
state liabilities change warrants investigation. Moreover, what
influences state liability transitions have, especially as applied to
interpreting the elements of state compensation law, is worthy of
research. To answer these questions, this article explores causes of
disasters, analyzes related documents, and expounds environmental
law principles. This article concludes that climate change is a large-
scale problem comprising two smaller problems, namely residual risk
and uncertain risk. In environmental law, the prevention principle
corresponds to residual risk and the precautionary principle
corresponds to uncertain risk. When these principles become legally
established in environmental law, legislators apply them to make
laws; thus, legal interpretation regarding state compensation must
integrate these two principles. Therefore, the prevention principle can
be used to strengthen capacity when confronted by the residual risk of
disasters; moreover, the precautionary principle can expand the limits
of state compensation law regarding uncertain risk in the face of
disasters.
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