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Article 5(2): This choice must be express or must be such that it may

be inferred with reasonable certainty from the terms of the agreement

between the parties and the circumstances of the case.
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Article 10: This Chapter shall not apply where the agreement creating
the agency relationship is a contract of employment.

See LAWRENCE COLLINS, DICEY AND MORRIS ON THE CONFLICT OF
LAws 1465 (2000); see also P.M. NORTH & J.J. FAWCETT, CHESHIRE
AND NORTH PRIVATE INTERNATIONAL LAW 493 (1987).

See HERMA HILL KAY, CONFLICT OF LAWS 105 (2000).
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22 Article 6(1): In so far as it has not been chosen in accordance with

Article 5, the applicable law shall be the internal law of the State
where, at the time of formation of the agency relationship, the agent
has his business establishment or, if he has none, his habitual
residence. (2) However, the internal law of the State where the agent is
primarily to act shall apply if the principal has his business
establishment or, if he has none, his habitual residence in that State. (3)
Where the principal or the agent has more than one business
establishment, this Article refers to the establishment with which the
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;u*éi o (Article 8: 1. The law applicable under Articles 5 and 6 shall
govern the formation and validity of the agency relationship, the
obligations of the parties, the conditions of performance, the
consequences of non-performance, and the extinction of those
obligations. 2. This law shall apply in particular to — a. the existence
and extent of the authority of the agent, its modification or termination,
and the consequences of the fact that the agent has exceeded or
misused his authority; b. the right of the agent to appoint a substitute
agent, a sub-agent or an additional agent; c. the right of the agent to
enter into a contract on behalf of the principal where there is a potential
conflict of interest between himself and the principal; d. non-
competition clauses and del credere clauses; e. clientele allowances
(I’'indemnité de clientele); f. the categories of damage for which
compensation may be recovered. )
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25 Art 8 Gewillkiirte Stellvertretung (1) Auf die gewillkiirte Stellvertretung

ist das vom Vollmachtgeber vor der Ausiibung der Vollmacht gewihlte
Recht anzuwenden, wenn die Rechtswahl dem Dritten und dem
Bevollmichtigten bekannt ist. Der Vollmachtgeber, der Bevollméichtigte
und der Dritte konnen das anzuwendende Recht jederzeit wéhlen. Die
Wahl nach Satz 2 geht derjenigen nach Satz 1 vor.
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See William L. M. Reese, Agency in the Conflict of Laws, in: KURT H.
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CENTURY COMPARATIVE AND CONFLICTS LAWS: LEGAL ESSAYS IN

HONOR OF HESSEL E. YNTEMA 409-417 (1961).

JOHN DELATRE FALCONBRIDGE, ESSAYS ON THE CONFLICTOF LAWS 369

(1947).

See 3 ERNST RABEL, THE CONFLICT OF LAWS: A COMPARATIVE STUDY
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Raape, Internationales Privatrecht, 5. Aufl., 1961, S. 466-467.
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See Rigaux, supra note 30, at 13-14.
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See RABEL, supra note 37, at 176.
See Peter Hay & Wolfram Miiller-Freienfels, Agency in the Conflict of
Laws and the 1978 Hague Convention, 27 AM. J Comp. L. 1, 31 (1979).
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45 Article 11(1): As between the principal and the third party, the

existence and extent of the agent’s authority and the effects of the
agent’s exercise or purported exercise of his authority shall be
governed by the internal law of the State in which the agent had his
business establishment at the time of his relevant acts.

Article 11(2): However, the internal law of the State in which the agent
has acted shall apply if — a. the principal has his business establishment
or, if he has none, his habitual residence in that State, and the agent has
acted in the name of the principal; or b. the third party has his business

46
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establishment or, if he has none, his habitual residence in that State; or
c. the agent has acted at an exchange or auction; or d. the agent has no
business establishment.
Article 14: Notwithstanding Article 11, where a written specification
by the principal or by the third party of the law applicable to questions
falling within Article 11 has been expressly accepted by the other
party, the law so specified shall apply to such questions.
EAAAREZAMBGEE s EAKRE > "HBT Y F154&
Mgt TARFZ R E o I A A R AAT AR AE %%ﬁﬁ
REMREFFER EAPREAREZAMZHA -
(Article 15: The law applicable under this Chapter shall also govern
the relationship between the agent and the third party arising from the
fact that the agent has acted in the exercise of his authority, has
exceeded his authority, or has acted without authority. )
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49 Art 8 Gewillkiirte Stellvertretung (2) Ist keine Rechtswahl nach Absatz

1 getroffen worden und handelt der Bevollmichtigte in Ausiibung
seiner unternehmerischen Tétigkeit, so sind die Sachvorschriften des
Staates anzuwenden, in dem der Bevollmichtigte im Zeitpunkt der
Ausiibung der Vollmacht seinen gewdhnlichen Aufenthalt hat, es sei
denn, dieser Ort ist fiir den Dritten nicht erkennbar.
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%0 See H.L.E. VERHAGEN, AGENCY IN PRIVATE INTERNATIONAL LAW: THE

HAGUE CONVENTION ON THE LAW APPLICABLE TO AGENCY 355-356
(1995).
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52

Id. at 356.

See 1.G.F. KARSTEN, EXPLANATORY REPORT ON THE 1978 HAGUE
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%5 Article 12: For the purposes of Article 11, first paragraph, where an

agent acting under a contract of employment with his principal has no
personal business establishment, he shall be deemed to have his
establishment at the business establishment of the principal to which he
is attached.

Article 13: For the purposes of Article 11, second paragraph, where an
agent in one State has communicated with the third party in another, by
message, telegram, telex, telephone, or other similar means, the agent
shall be deemed to have acted in that respect at the place of his
business establishment or, if he has none, of his habitual residence.
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Article 15: The law applicable under this Chapter shall also govern the
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that the agent has acted in the exercise of his authority, has exceeded
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See SCHMITTHOFF, supra note 54, at 351.
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See Rigaux, supra note 30, at 7.
R. v. Doutre (1884) 9 App. Cas. 745 (P.C.); Re Maugham (1885) 2
T.L.R. 115 (C.A.).
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76 See J.H.C. MORRIS, DICEY AND MORRIS ON THE CONFLICT OF LAWS 870

(1973).

The Restatement, Second, of Conflict of Laws, § 232, Exercise of
Power of Attorney to Transfer an Interest in Land. (1) Whether the
exercise of a power of attorney transfers an interest in land and the
nature of the interest transferred are determined by the law that would
be applied by the courts of the situs. (2) These courts would usually
apply their own local law in determining such questions.
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"8 " Art 8 Gewillkiirte Stellvertretung (6) Auf die gewillkiirte Stellvertretung

bei Verfiigungen iiber Grundstiicke oder Rechte an Grundstiicken ist
das nach Artikel 43 Absatz 1 und Artikel 46 zu bestimmende Recht
anzuwenden.
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ARG RE > BARENBEAS » | (Art 43 Rechte an einer Sache
(1) Rechte an einer Sache unterliegen dem Recht des Staates, in dem
sich die Sache befindet. (2) Gelangt eine Sache, an der Rechte
begriindet sind, in einen anderen Staat, so konnen diese Rechte nicht im
Widerspruch zu der Rechtsordnung dieses Staates ausgeiibt werden. (3)
Ist ein Recht an einer Sache, die in das Inland gelangt, nicht schon
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vorher erworben worden, so sind fiir einen solchen Erwerb im Inland
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80 See MORRIS, supra note 76, at 8§70.
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81 Art 8 Gewillkiirte Stellvertretung (7) Dieser Artikel findet keine

Anwendung auf die gewillkiirte Stellvertretung bei Borsengeschiften
und Versteigerungen.
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A Study on the Law Applicable to Agency

Kuang-Ping Wu

Abstract

New amendments to “the Act Governing the Choice of Law in
Civil Matters Involving Foreign Elements” (Taiwan) increased new
articles regarding law applicable to agency. Article 17 governs the
formation of an agency and relationship between the principal and
agent. Article 18 is concerned with the existence, extent, and effect of
the authority an agent may exercise. Article 19 regulates the legal
effect of agents acting with, without, or with insufficient authority.
This paper analyzes the aforementioned articles, especially in relation
to determining the law of the place with which the act undertaken by
the agent is most closely connected.

Keywords: Agency, Convention on the Law Applicable to
Agency, autonomy of parties, the most significant
relationship, law of the place of acting, law of the
place where the agent has a business
establishment
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