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Concept of “Gefihrdungsdelikt” in
Article 185-3 Drunk Driving Offenses
of the Criminal Code

Ming-De Yu

Abstract

In 1999, Article 185-3 regarding drunk driving offenses was
passed into the new provisions of Taiwan’s Criminal Code. This
crime is considered perilous based on research and experiences.
Arguments have defined it as either an “abstract” or “concrete”
Gefiahrdungsdelikt (perilous crime); however, no clear definition was
reached when the law was amended in 2013. This article contends
that the crimes of being “incapable of driving safely” and threatening
“dangerous impacts” should be categorized as two distinct constituent
elements. Capability of driving safely is determined based on blood
alcohol concentration, whereas dangerous impacts are determined
based on context. In either scenario, categorizing this crime as an
abstract or concrete Gefihrdungsdelikt, dangerous impacts shall be
judged accordingly. The difference is that abstract Gefdhrdungsdelikt
are presumed, whereas concrete Gefdhrdungsdelikt can be examined
by evidence. Because dangerous impacts are judged ad hoc,
classifying the type of crime is unnecessary. This article holds the
same position regardless of the change in the 2013 amendment to
Article 185-3.

Keywords: Gefahrdungsdelikt, abstract perilous crime, concrete
perilous crime, drunk driving, unsafe driving, blood
alcohol test
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