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The Essential Meaning of Executive Power
in the Constitution: A Study Focusing on
the Constitutional Theories in Japan

Meng-Nan Lin

Abstract

In the Constitution of Japan, Article 65 provides that “executive
power shall be vested in the Cabinet”. However, the exact meaning of
“executive power” is never clearly defined. The traditional theory
adopts the “negative definition” where legislative power and judicial
power are exempt from whole power of State and the residual power
should accordingly be vested in executive power. But this definition
cannot explain the essential meaning of executive power, which
prompted two new theories to try positively redefining the meaning of
executive power since 1990s. One of them is “political function
theory”, which emphasizes the policy-making function of the Cabinet.
The other one is “implement of law theory”, which focuses on the
rule of law when the Cabinet executes laws. This study analyzes these
two theories and attempts to clearly define the Cabinet’s status in the
Constitution of Japan. The research results may also contribute to the
definition of “executive power” in the Constitution of Taiwan.

Keywords: executive power, administrative power, bureaucracy,
implement of law, administrative unity, political
responsibility, separation of powers, vesting clause
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