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% See id. at 461, 469-492.

1 See SENN, supra note 35, at Ch.4 64-65; 2 MILTON R. FRIEDMAN, FRIEDMAN ON
LEASES Ch.15 91-94 (2013).

92 See Crow-Spieker #23 v. Helms Constr. and Dev. Co., 731 P.2d 348, 350 (Nev.
1987).
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% See Gyurkey v. Babler, 651 P.2d 928, 932 (Idaho 1982).

% See Ollie v. Rainbolt, 669 P.2d 275, 280 (Okla. 1983); Straley v. Osborne, 278
A.2d 64, 69 (Md. 1971); Guaclides v. Kruse, 170 A.2d 488, 494 (N.J. Super. Ct.
App. Div.), cert. denied, 174 A.2d 658 (1961).

% See Chapman v. Mutual Life Insurance Co. of N.Y., 800 P.2d 1147, 1151-1152
(Wyo. 1990).

% See Daskal, supra note 6, at 461, 480-482. BN " HAEBIT 2T A m{EHE =
W2 B E o R %1% 2 2R B EZE  (Where a party's breach by non-
performance contributes materially to the non-occurrence of a condition of one of
his duties, the non-occurrence is excused; effect of a breach by non-performance
as excusing the non-occurrence of a condition), see Restatement (Second) of
Contracts 8245 (2016); 13 RICHARD A. LORD, WILLISTON ON CONTRACTS 839:4
(2015).
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% See, e.g., Brenner v. Duncan, 27 N.W.2d 320, 322 (Mich. 1947).

% See, e.g., Berry-lverson Co. of N.D., Inc., v. Johnson, 242 N.W.2d 126, 135
(N.D. 1976).

% See, e.g., Pantry Pride Enter., Inc. v. Stop & Shop Companies, Inc., 806 F.2d
1227, 1231 (4th Cir. 1986); Wilson v. Brown, 55 P.2d 485, 486, 488 (Cal. 1936).

100 See Anderson v. Armour & Co., 473 P.2d 84 (Kan. 1970).
101 See Capalongo v. Giles, 425 N.Y.S.2d 225, 228 (N.Y. Sup. Ct. 1980).
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A Study on the Issues of “the Same Condition”
of a Right of First Refusal of Real Estate

Chien-Chang Huang

Abstract

The system of a right of first refusal of real estate is an important
issue in practice. However, the existing studies are insufficient. For
example, a person who has the right of first refusal may exercise his
right under the same condition. However, there are controversies
regarding judgement of the same condition. This study explores the
issues from the perspective of consideration of the interests of the
concerned parties. First of all, the reason and the judgement of the same
condition as the requisite of a right of first refusal are explored as the
basis of this study. This study holds that the requisite of exercising
rights of first refusal is not only “the same price”, but “the same
condition”. It is unreasonable sometimes if the “totally the same
doctrine” is accepted thoroughly. In such unreasonable situation,
justification is necessary. This study then elaborates “modification of
the price the right holder has to pay according to the price index”, “the
stipulation that ownership of mortgaged property will be transferred to
the mortgagee upon failure to pay the claim at maturity and the
judgement of the same condition”, “the object of the right of first refusal
in the package deal”, and “the designation of the third party as a
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beneficiary by the right holder” in turn. This study discusses the
existing doctrines and practices, and makes some propositions in
explanation and legislation in order to achieve the purposes of the rights
of first refusal properly and to consider the interests of the right holder,

the vendor and the third party.

Keywords: preemption, right of first refusal, option of first refusal, the

same condition, the same price, totally the same
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