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REMER - B 32 ik (ABHEE ) 26 36 fik (M BWEHIE
HANBA BB EAREHAAE ) SRE 25 R (WEL AR R By &

¢ ENEARIRETEE 623 SRAERENIE L ¢ TREEEmATIREZHE  RERE
B EEEN DaiXGRENMAERHERRIEHERE L2 a8
HhEE > EXEBLZSwBEHZARE - WEEZREILIEEYE - T0EAFER
FEEEE_tT=GHREEGZEHEN  JFLUEREAREREH 27 LLUHE
RS  FEABFEN—UIE - FATERMEN—CHRBERE
E

CTHEARMBITASMNERBEHHE > B6A "HESERAERREZ
BIF ) HEE 2 HRAS » 2 ST eV R o A SR B 8 # 2 o
HIEE > BEABZAFNKREFERZE  HAFEREEEE - il
FHAEMPEES R 2 RETHL - EESERRNEE » AR
KEETEE  MAERBAEE 2 HANEE (BAERTHANE 7
BAE " SERCHE M B ESRCHERTIEIEEAEERE, -
J& [FA5E 36 fiREE 3 THEE 2 AP ERIH » JER 2 HANASEHH) - 280 »
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W) F o REREMRVEEZE SN ERERIAERE
BT R TSR EET -

B BHEBARBTAE - RESIESS 36 FRAUEY - MHN
MERBFRFM BERE  WRAEHERAH T BRERFERE
BZRIAR p WHER 2 HAN S EREAGUABREHBEEE
B - EHCFAVHIAI R G AL o (o] PLEE AR 2 B B AN AH B AR
AHEIEE K ~ WIREE T - I HE S E B AL E ZIRH

EiERAOES 36 R RETEIEME - MEGEBERERIETAE - E
papilllz S

AN » FIHERHE - WAFEREL M AFRNES » FE L2 AL
fl > BEMNAEARHEREIHE R 2 IREBVENLIGE - AT KA
Mz HERENR > ALUEERE  ZBEEMRARKS - BOAFEH
CHERSE  B2ENRILARKS ? AJERA R - EHEEBE > FHE
MEANE - AREATLAEGGHAYET 3 > R United States v. O’Hagan, 521 U.S. 642
(1997); Louls LoSS & JOEL SELIGMAN, FUNDAMENTALS OF SECURITIES
REGULATION 985 et. seq (2003) - AZE{HEZEMNE » K Christopher J. Bebel,
A Detailed Analysis of United States v. O’Hagan: Onward Through the
Evolution of the Federal Securities Laws, 59 LA. L. Rev. 1-61 (1998) -

C AR A ENRMERE - REOES 20k - HE 20k 1 5 171
R 174 f5R5E - 35 LTL(REPIER S 20 R 38 20 Rz 1 % > Jm 3 FLL B
10 SE DU TRVEES 5 55 174 RAR RN F i 1 LU E 7 ELUNAHHEEN -
ARG ES 36 R L 1 T ERAERTAEEESRZAE  REP
Rr¥k > EEERE S THEEI - MR T FIHE & &3k 5 £ & R
W~ NEGHEE&TR=ZHEAN Q&L HFRE AT E~LE
i EREGEBNEE N NKRZEEVMBRE - — > NEEHFEEE—
Z-BIERE=ZFXTRUTT AN - &M H R & AR KR
HREFEGIUBHRES - = REHTHMAT > A4S HHREA DS ERE
Vo - EfREIME: "E-HIZAFEATIIBREZ & EREERES
HEZHANAGIL A EEMBEHR®R - —  REEGRKRBZEEM B RS
BN G EEMRBE AR EEMBRES % - = HENKRER
R REREEAPEZEE, -
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IR FEFTAEE 2 ALLE R AFRELAHEEM B &N - Bl EE
O 7 IRRENXVERE - AFJFTAFEGAREAN AT AR
EHRWEH ? SR AR ERVHER R E K HSIE'Y » B4
Bl R omfl " B C IR ) WVEET R ? ILERME - HI R -

B—HME  WREATHIE R E AR RS ES 36 (REHEE
& ABEMRMEERFRNEERRE (FIEARBRETS 3TL9HRE) > £
REIEATIE &8 I Fl 56 3 TARYRRE

F= 0 KREEHAFNMIREEAYCREFICER - SR AR E
M B BRI E A - A 5w E) AR R 25 623 HREE 634 SRR
Fralfetl - SFEAREZEES W > BUATETLEREEER
PR A s (R ER 1T R B A 2 55 B L ZORME - FIRRESEE 248
NEM SR > BHE TEEEEEA M B EE ) BREREER
EHUHE - ERAEMRESOENIHUE R A S o HR B850 5 82
GiNE AR ZATRE 0 BT EARRZER 0

FVU - REESOEAEE > MBREHHEBARERLA > AE
REARLTBZ NAHESRAF BTN » ZEH B AR ZEE - 4t
ek T AEECIREA L EHAFEEAR T MEIER, VRS
TMEEEFRITLERAE " REFLARMBER, 2FmME - WA

12 R M B B 0 R (T B IR T - S SOR S
38 (AT EBMBG T B0 6 S 8T AR - R AR R
B  SEBSAR ) (B 2 ) - BEAEE - WREEERES 174 17
5L AHK - 5B 5 MRS 178 1R LI 3% - B 4 WORT -

BAh > GEEEEREAGUEMES 5 F o FRT L RIITEHEE
BE B EF DR S - A BT o BB - R 3 5 5 R R
BT B ATEERARAL B 230 AR > SHE (2014)
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R EEA S T MRS ROIT R ) ARIES - AE RS AR HIR IR
RESMERSERIBIUTRT R EBRERS (RE7ER 9 F£E 6 EF
55 ATT2 GRIHFEHEIHR ) -

FH o WESRERERNEIGEH - BREOES 15T R 15
LIHSE 1 RRZAEA > EERPERENERNE®R > HEAMZ
Al B 5 R AR AR R BRI AR 53R - W RVE
B 2202 H B EIHARNRL HNEBY > BFERBYRERZER
HEBIVUIRIT Ry > M S ] S7AMARAFHERHEHER
o A HECTRRIMHEBIAE (FSEFFEAES 180 /& ~ 55 181 %) > F
GEERIREENRLZSEEIEERS -

FAN BN HE T A ERNER S ) 8RR IRIE R
R A0S 157 Rz 1 AYILERRIIBERE A T EA ) HYSCF o HIRESE
i AR TR ARGAEZNEE - IIENERR 5 E
f ABAEBANGUHEREERE » BIRINERKIL - &&ABE
o

TENRR G R EHANBARRE TEERTREAFA
HERPEBHEREERZNE . k THEZEERAHAT > BHAFEZ

13 H ek 102 RS 5 4868 9F ~ 101 R ¥ & 55 1806 58 - 99
FEEE LT 4781 5 99 £EE S EFE 4091 5E 0 K 96 FEE A LFES
2587 SREEF S H L -

YN EEAIRIT  SBHRHESE 171 (RS 4 T8 ~ 5B 5 HNE B H
IR IE °

Y EMAESCENERE o 2R TRE > FIESR#EE > H 369-
376 ~ 780-786 > JTHEH AR AR /AT » WAL (2009) ; #RELiE - FIEFAE
() - 4435 - H 155-157 > Rk > 7Rk (2007) -
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bW e E AT EE R > EAREL ) R AEA
Bl > WARMETRAEEHONZES - A ANRFIBIHER
WEHEKE  BREARZX B RBCEAZTEHEER  T2E
BPRZALIL  HZANMBAEERNZAN G 5 M EN = > 5 e
[ o oo HEE ESFAEEE EWRALAZEE - TREGEA TR 2
7, (m@EARbe 102 fEE & E5 5 4868 SREHIEHIR) -

FE o BHRSCCERNS » s830AS 157 fRZ 1 AYRUE - R LAE
FICR PIER 2 S R L - 40 AR A3 bl HH 3R [ A1 Y S0 > (R DL
e E &R 3 2 MEAT B A AV &5 SRAGRE AL > BERERERE U774 > A RAR
BAVER - HAEE A EMRERNETRREF ZAE HERE > 7L
BEHEAFBRIBRERLS  RAURREBNZATE ? FE L AKX
EHNFEI AR NERBAE NS A B ATE d SR 185 - B KN
FIR > g AR R ARE - i ER = IR E AV -

B\ AMREFFEHR - TR ANBIEEER T &L AVERHN
BREERS  HEEHEAMZATKREEEL » RHEMARARE
WARBERME > BE "EFZTTHE > St ERITIUSE - hiE AR
BEELEE SRR E S - HAEN RIS ZHIBGH] - HIRBBRY R -
FHE L IREOENTHE ks AR EEFIR > WELAER RGN
Bi& - FEHEMARAHZATEERE - AR SHLETHEBM
2 o NWE AN B AR ZATE S - MR SN > AR E
WERK AHHIER -

F o BRERHARE > HIENEK G HITE KR ER
B P E R G HI N » AR T BN 5 2 H il - 23 B
Fral TP E RS &R o BIEEABEAT - FrAfi 52 8E
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FE R R SR Z &R - RSB TR SRR A PIRAT - #n
ENE AR AL E 2 NEHER - SR RAFZWEE S AT - Bl
FEREFTHEARZHE L —RREANBHERS - MZTEAS
BIEBEE S TS X S HE Z AP - R 8 —RIEE NHE S
M52 AL - MG > METLIRE, (685F AR 97
FREE EEFTFE 30 FMEHR) ©-

I BRSNS - 2 FEEELE AR S AT
BEARHE ZWF - SefT AR N S8 MRS - R E AR BAVERK
WHREARE > RGNV LEEREAHTESAE - #2
HIEHE - /HEWE NG GHIEER » BLE T LR ET o (HiER
Ty 2R%E5E — 1 > BURHAREE R AT )E -

Ft o BILERREE - BIOAR SR S M IS R ZEE
EFET RN ARLEEARKS - (REJAFHAR > AFIARE AL
FAMHREHRSEEREFLRTR  MERANRTSGHIEE - 5l
A AR F RSB T - 28 E MR AR Z TS AR
T - AER T IR A ES A BYIRIRIT R Aridiple. (Bl SR B BhET
HoEERA ) WA ERRIL LR 53R o EAER] T [ A A 5

18 SRS EEHEGBAERAE > B SEC v. Texas Gulf Sulphur Co., 401
F. 2d 833 (1968); cert. denied sub nom Coates v. SEC, 394 U.S. 976 (1969);
FRAZEE » B HAROLD S. BLOOMENTHAL & SAMUEL WOLFF, SECURITIES
AND FEDERAL CORPORATE LAw §13:33-13:39 (2002) -

SEERE— A A REAESRE (FEARE 91 F£E & F5 5 3037 5%
AR - M HF L FESE 16572 15 LIHHAIIER S AR - ER
FHEH R WREEMFARGHENA—BWARR > BnBHE
AW ARINERFEHER - ZEERH 1980 4F Chiarella £ 2 1% » JR R £R
EiEEE R -
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MNBSEIT R (ARG ~ =S #AE ) Brigak - A1 A AL A
WX IR - WBLERRE - SEHVUTRTT AR AN G HHI R TS
H o SRRV HIAG £ > S A EE ?

F— MAEANREN S EREWREEEERMNH B 2004
FOHITH  BEHRREIWEANIT AR - R EEL - #
TRMEB M HRERZE > BAFHREMEREL > HRZKEA
ABREEZE - EGSRABES K50 FHRAT - Hit > FFEAH
BIRIFTEE T RAR  HE AR HHE > WL s e B RSt
AR ENR X SILEABRRY - WEFEF TG H#E -

F+ o BTGB - (IECHE BN TORABR > HE
B BMEE ? AR H E R R g E - A B SR E N AR
W oMEREMS  FAREL 1T DUE S EH T B M B RE
BT TE > Al EREETAEABCZEHTE (MEE) > BSh
B A Blranftn N2 e 28 - [HEWEE 2 EEHERE - T LA -
ERFNEFHRBAOL -

#i& 2004 f£ 9 7 15 H EFHE @ M L SiEReELE
BEHHEAH B 2 AR - IHEFE > i b HiEHR % > 1)
B TRABE  HEAB  AUHE  BEEEART o N
ME - AEHRE 36 RAF AR > Caaial - AL - 725 (7
HEAEE TRAE - HE AR ) AR ? IR Y LN BT
TET LIPERR ? 2 EAYFIRI ARG -

REEEABE > NEHECIE (rights against self-incrimination )
REE B HELENEBHICE 5 B E - " No person...shall be
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compelled in any criminal case to be a witness against himself | -
B o AMERANEIRUEEHEIE o MIRBEF R & A EFE AR
FEECIEER] - FERARAFENEAN - WKESHE - AEHIE
W ER - 2B E - AERARES > BIEZEER - XF
AIREREE A E R HAAR A BRVIUTEAT B 0 JREER[EY -

B 3E 7 AR DL A B IR AL Ry LA ZR B - 3817 N S IR E

17 “Conceding that the witness was an officer of the corporation under
investigation, and that he was entitled to assert the rights of corporation with
respect to the production of its books and papers, we are of the opinion that
there is a clear distinction in this particular between an individual and a
corporation, and that the latter has no right to refuse to submit its books
and papers for an examination at the suit of the State”; “[T]he corporation
is a creature of the State. It is presumed to be incorporated for the benefit of
the public. It receives certain special privileges and franchises, and holds them
subject to the laws of the State and the limitations of its charter. Its powers are
limited by law”; “While an individual may lawfully refuse to answer
incriminating questions unless protected by an immunity statute, it does not
follow that a corporation, vested with special privileges and franchises, may
refuse to show its hand when charged with an abuse of such privileges”. Hale
v. Henkel, 201 U.S. 43, 74-75 (1906).

WL i =4 e 1988 4E 11y Braswell v. United States Z£ » B FH Hale ZY &
g : “Hale, a corporate officer, had been served with a subpoena ordering him
to produce corporate records and to testify concerning certain corporate
transactions. Although Hale was protected by personal immunity, he sought to
resist the demand for the records by interposing a Fifth Amendment privilege
on behalf of the corporation. The Court rejected that argument: ‘[W]e are of
the opinion that there is a clear distinction...between an individual and a
corporation, and...the latter has no right to refuse to submit its books and
papers for an examination at the suit of the State.” Id., at 74. The Court
explained that the corporation ‘is a creature of the State,” ibid., with powers
limited by the State. As such, the State may, in the exercise of its right to
oversee the corporation, demand the production of corporate records”, 487
U.S. 99, 105 (1988) -

55 2:f8 SEC v. Jos. Schlitz Brewing Company, 452 F. Supp. 824 (1978);
Ballan v. Wilfred American Educational Corporation, 720 F. Supp. 241
(1989) -
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[ £ B TR HR el [ e E N AR A~ B AR E A - ARV E
REE - RIS ROEAIT Ry > MRGESHE B A LABIRYIHE
NEIHARZES - A HENBEANREST L - UAFBE AT
MoBEEEN AREEESEE  HNHREAEELERERFE - H
HAEERME > AFLAHAEEIENRBES -

BOAEIMTHETE  EEIESY > EEBEAME ? AFREREBEN
1% ? Roeder % - BiFSSE —MADERR R K - AFATIHT R - R AFK
BEAEENVHEE  FMEREAFEEFER (FINAaR NERITEAF L
ESEGEEUN L2 ) - M HFZHRE AR FEETHEAE KA
EREREAEKRE  HAFKREESATZE  HNEASTHETHEERMN
B AAERBEHEOEEETNE > MEZFHENEEENE » K
R e bk e Br 2 75 VAR BLES SR B AR fo AL B AH 2 - FIURFEH ¢
“Information about bribery is relevant to important questions about the
competency of management. Management's willingness to engage in practices
that probably or obviously are illegal, and its decision to put the corporation
at risk by so doing, may be critically important factors to investors”; “Investors
may prefer to steer away from an enterprise that circumvents fair competitive
bidding and opens itself to accusations of misconduct. Furthermore, regardless
of financial motives, investors may not want to associate themselves with such
an enterprise”; “The securities laws do not operate under the assumption that
material information need not be disclosed if management has reason to
suppress it. Investors may want to know about illegal activity for the same
reason management will be reluctant to reveal it: it threatens to damage the
corporation severely. Excepting from the disclosure rules information
management has reason to hide would eviscerate the protection for investors
embodied in the securities laws”; “[W]e conclude that reasonable investors
might have considered defendants’ alleged illegal conduct to be important
information they would want to have before they made their investment
decisions”. Roeder v. Alpha Industries, Inc., 814 F. 2d 22, 25 (1987) -

BN AEEE A AMILEE RS ENEE 2 B AR B A EERT
BHEAHEAEEH (annual report) FBLZAEH - Issen v. GSC Enters, Inc.,
538 F. Supp. 745 (N. D. Ill. 1982) - {H Roeder Z - JEFEsl R » Hb—E AH
S IEAERSR EE K o S EEREIEH » AFMREARER - £
EWMBAURBR/LE > JRMASERAEE - FIAHE L © “The SEC,
however, was ‘given complete discretion...to require in corporate reports only
such information as it deems necessary or appropriate in the public interest or

26
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BEoh - EBDE 1934 FF/HRFHERNGAL G e — R 5
(fraud, deception) - N AEIERE K B8R EEVHER » 1£
HEM AN A BEANEHES > BN RAZEH BN 1
B R AR - 38 1934 f£58 %548 5574810(b) J2 SEC Rule 10b-5
R R HBR AR E S o RFAEUER SR ( misappropriation theory ) » A4 ¥
EEAEME  URLENA > GEFHEERKFENEEEY - 5E
B2 NAIEEHZSHEE ARGSERES  BHEEERFEAREHE
B IR AT 50 -

to protect investors’”; “A general admonition to include ‘all material
information’ in annual reports preempts the promulgated regulations’
instructions on what information to include and, because of the threat of civil
liability, it would result in all sorts of information appearing in the reports that
the SEC may prefer be left out. If the SEC wanted all possibly material
information to be in the annual reports, we suspect that the regulations would
have been amended to require it”. 1d. 201 U.S. 43 at 27 -

2 4:R) Amalgemated Clothing and Textile Workers Union v. J. P. Stevens
& Co., 475 F. Supp. 328 (1979) K United States v. Matthews II, 787 F. 2d 38
(1986) FHE W UK TRt & MR AR B REREFOAETE - AR
RERAFGEE  AFHEEEERS - HEASTH > 28 Alison B. Miller,
Navigating the Disclosure Dilemma: Corporate Illegality and the Federal
Securities Laws, 102 Geo. L. J. 1647, 1656 et seq. (2014); Cox ET AL.,
SECURITIES REGULATION: CASES AND MATERIALS 585-657 (2009) (4 Rl2H
649 DL ) ; Joan Heminway, Materiality Guidance in the Context of Insider
Trading: A Call for Action, 52 Am. U. L. REv. 1131, 1131-1212 (2003) - H kg
NEEEEZHF B NS > 5520 Elizabeth Pollman, A Corporate Right
to Privacy, 99 MINN. L. REV. 27 (2014) -

19 Chiarella v. United States, 445 U.S. 222 (1980); United States v. O’Hagan,
521 U.S. 642 (1997). fHREEETw © £ Bd Wang & Steinberg, supra note 1, at
107 et. seq; Loss & Seligman, supra note 9, at 919 et. seq -

2 O’Hagan, 521 U.S. at 642. fHREI=TE » 2B Sung Hui Kim, Insider
Trading as Private Corruption, 61 UcLA. L. Rev. 928 (2014); Loss &
Seligman, id. at 985 et. seq - ANZEHEAEE » K Bebel, supra note 9 -
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ERHEZEEBEAERN (materiality) » (A LURFEH ERE G
BN E NEEEFNAEZR - AT HERTHRAVSESE
Rl (&M & =515 1] gE 28 4E 1Y% 2 ( the indicated probability that the event
will occur) » R EERK A EREEHE RGN E (the
anticipated magnitude of the event in light of the totality of the company
activity ) FRZ - & & HET - B EENZE  WEMENH FIL
TR P REREN A& - AIBAEKRESEIH - A
MAEMREBNERNHEAHAZAEERE - TEERNGXBHH
£ FRMASRE R BB CREFEBM SRR - B A A

21 TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976); Basic Inc. v.
Levinson, 485 U.S. 224 (1988). A & AL EE#E » £ Richard C.
Sauer, The Erosion of the Materiality Standard in the Enforcement of the
Federal Securities Laws, 62 Business Lawyer 317-357 (2007); Cox, supra note
18, at 585-657; LOSS ET AL., SECURITIES REGULATION 613-660 (2009); THOMAS
L. HAZEN, THE LAW OF SECURITIES REGULATION 495-508 (2006); LARRY D.
SODERQUIST & THERESA A. GABALDON, SECURITIES REGULATION 489-509
(2006); COFFEE ET AL., SECURITIES REGULATION 957-986 (2007); 2| JE » &
KA HE ZRE — &m0 AR L+ /NERZ EFHE NI 57 HAGE
B HHBHNGHE - 55 —H] - H 126-134 (2010) 5 ER » EWHERA
EREL A S 2 5 A — S a8 B B 56 SR T A B B R MEON EOAI T 2 3
ERAE GRS HT  FRTEEE " - H 30-34 (2006) ;5 HtFHIE
NHEZLHZEREEHNHE 8L F——0OW » H 182-187
(2008) -

2 BN E TS ZE NN RS 1 ¢ “One type of information that has been a
common subject of insider trading proceedings has been knowledge that the
issuer has been engaged in illegal activity, thereby artificially enhancing its
stock price. In many cases, this illegality is internal accounting fraud that
has inflated the market price of the issuer’s securities, making insider sales
more profitable than they would be had the reporting been accurate”. (emphasis
added); LANGEVOORT, supra note 1 - 53 2:fg 10AHAROLD S. BLOOMENTHAL &
SAMUEL WOLFF, INTERNATIONAL CAPITAL MARKETS AND SECURITIES
REGULATION 3-881-3-883 (2001) -

B AEBOENMEREFERARENWERMZME - EafEs ? A
28
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1% FEZE (Enron) kK Dorozhko Z£W] F il o

—HEE LR FEIT R (CEO) Bk (Jeffrey K. Skilling )
HH 1 5 R & 4 4 45 RUR S 58 2 5 B (securities fraud ) 51T &y » it
BARMTES, » TR IR 2 /0 - 7> 2001 - 9 H 6 HLABEEEZRLE
FFARAC P E A SR 20 B - FLRE R M o B 2 O KL —
— MR B > KON ES 9 A 17 HIGRKREES 1> -

SHECPREETE 2001 4 8 H 14 HEErEIZ[ZE A ST RIS > A
R BRI RN B L —— SR MO A R BRI A
R > BB ERAT AR o AR HIR SR EM IR LS > R

REETEm » 2264 Miller, supra note 18, at 1648-1684; Heminway, supra note
18; John M. Fedders, Qualitative Materiality: The Birth, Struggles, and
Demise of an Unworkable Standard, 48 CATH. U. L. Rev. 41-91 (1998);
Eric D. Roiter, lllegal Corporate Practices and the Disclosure Requirem
ent of the Federal Securities Laws, 50 FOrRDHAM L. Rev. 781, 781-813
(1982); 10 Louls LosS & JOEL SELIGMAN, SECURITIES REGULATION 5030-
5033 (2005); Linda Fuerst & Nadia Campion, The Right Against Self-
Incrimination: Disclosure in Cross-Border Investigations (2009), available
at http://64.106.164.83/Files/15571_The%20Right%20Against%20Self-In
crimination,%20L.%20Fuerst,%20N.%20Campion.pdf (last visited Jan.
26, 2015) - &fam 0 RIEHE ©

FHREEHR » 2B SEC v. Fehn, 97 F. 3d 1276, 1289 et. seq. (1996); Roeder
v. Alpha Industries, Inc., 814 F. 2d 22 (1987); U.S. v. Matthews II, 787 F. 2d
38 (1986); Amalgamated Clothing & Textile Workers Union v. J.P.S. Stevens
& Co., 475 F. Supp. 328 (1979) -

2R SR AR AR E R e 51 Ry 22 N FIRIRE fR A (affiliate) - 85 RESEJH A1 56
BY (SEC) HHINE - BB AR L AE  REMERELHEE
EEIRIRB A A B & A AT B R - HEMY 9 H 10 HiEZE A EER
RERE A ARG > WHGLLH - BRAZFEN——HBES > @Y
R HiRARH 6 K - LRI FRIHYIRTERBFTE R -WIF LT H 4
R ZEE H - United States v. Skilling, 554 F. 3d 329, 541-542 (2009).
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PRI i 1 e s 2 BRI U SRAT BT R BR A SR X B EAE -

—~ ~ SEC v. Dorozhko Z?2% » #%+5 Oleksander Dorozhko ( ffif% D

B PR HORKHE AR HGEFE H ¢ “In addition to conspiracy and securities
fraud, the jury also convicted Skilling for making false representations to
auditors and insider trading” (emphasis added).

“When Skilling resigned from Enron in August 2001, Enron’s internal
financial numbers were ghastly. On September 6, 2001, Skilling allegedly
called his broker and tried to sell 200,000 shares of Enron stock. The sale did
not go through, however, because the SEC still listed Skilling as an Enron
‘affiliate.” This designation meant that the broker had to disclose the sale to
the SEC and the public, which Skilling wished to avoid. Skilling allegedly told
his broker to wait to complete the transaction until he obtained a letter from
Enron saying that he was no longer a part of Enron’s management”.

“Skilling sent that latter to his broker on September 10. Because of the
terrorist attacks of September 11, Skilling was unable to sell his shares until
September 17, the first day the markets reopened. He allegedly called his
broker on that day, reiterated his order to sell, and told him he did not want
the people at Enron to know about it. When Skilling testified before the SEC
in December 2001, he stated that he sold the shares because he became ‘scared’
after the September 11 attack and that ‘[t]here was no other reason other than
September 11" that I sold the stock.” The government contends that Skilling’s
testimony was a lie and that the sale amounted to insider trading”; Id. 554 F.
3d 329, at 541-542 (2009) -

o5 LR A R i B W F A e (N & 3 U7 AR ) S B ARV A FEH
W BIENAEAC S By - 1d., at 595. See also Skilling v. United States, 561
U.S. 358 (2010); United States v. Skilling, 638 F. 3d 480 (2011).

ZREZERIMEZER] » 2R In re Enron Corp. Sec., Deriv. & ERISA Litig.,
258 F. Supp. 2d 576 (S. D. Tex. 2003); In re Enron Corp., 2003 WL 21418157
(S. D. Tex. 2003); SEC v. Henke, 275 F. Supp. 2d 1075 (N. D. Cal. 2003); SEC
v. Solucorp Indus. Ltd., 274 F. Supp. 2d 379 (S. D. Tex. 2003) -

%6 574 F. 3d 42 (2d Cir., 2009). fHRE= 4 » £ B Sean F. Doyle, Simplifying
the Analysis: The Second Circuit Lays Out a Straightforward Theory of Fraud
in SEC v. Dorozhko, 89 N. C. L. Rev. 357, 360-361 (2010); Elizabeth A. Odian,
SEC v. Dorozhko’s Affirmative Misrepresentation Theory of Insider Trading:
Improper Means to a Proper End, 94 MARQ. L. Rev. 1313, 1326-1327
(2011) -
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£ ) 22007 4 10 H 17 H A= Thompson Financial Inc./YZEHS - #%
HY B2 5] IMS Health Inc (f5§7% IMS A 5] ) IR EM B &k - D &
I fFH IMS A ] 2007 F5 =2 M Er 2RI 5 THIY - D #H]
Bris THE AR Z1% > IMS BB LA TR BERIR[E H 14 B 52 73
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The Crisis of Insider Trading Prevention:
The Concealment of Fraudulent Financial
Reports and the Immunity from Insider
Trading Liabilities

In-Jaw Lai

Abstract

Consider a corporate director who is engaged in internal
accounting fraud, sells his stocks before the fraud is detected and
disclosed to the public, thereby avoiding hefty losses. Is the

director’s sale of stocks an insider trading?

A court decision holds that the director is guilty of accounting
fraud, but commits no insider trading. The court indicates that the
information of accounting scandal is material, capable of adversely
affecting the stock price when it is revealed, and that the director did
trade on that information. However, the decision points out that the
material information regulated by Art. 157-1 of the Securities
Exchange Law (“the Law”) does not include the information that will
not be disclosed to the investing public. Since the director is not
obliged to reveal his own criminal activities under his rights against
self-incrimination and freedom of speech, the information of
accounting scandal will not be disclosed, and therefore not the

material information covered by Art. 157-1 of the Law.
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According to this view, accounting fraud (or other criminal
offense that would affect stock price) will provide corporate insiders

with immunity from insider trading liabilities.

Not all court decisions take the same position though. Several
other decisions do not exclude the material information that “will not

be disclosed” from the domain of Art. 157-1.

This article discusses relevant decisions, analyzes different
views, and concludes that corporate accounting fraud or other
criminal offenses should not be a ground for insider trading
immunity. To hold otherwise, salient loopholes will be created for

the prevention of insider trading.

keywords: insider trading, fraudulent financial reports, corporate
assets embezzlement, undisclosed material information,

freedom of speech, rights against self-incrimination
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