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# 4B ARFS R B T AR R IR R AE 3

I

; ’l’.:L
- S LY

FE BB R B AR AR i (NI Flas i T - (525 B4 s (3 A
AR H AN - B4t > BEPET (TE) 2012 F 51l > ERERS
i PS80 24 fE A\ FREIEAR B TEY E4I A CITREL 7Y 2013 4E28
B - Zlﬂﬁﬂflﬁlﬁ%ﬂﬁiﬁf\ﬁﬁ SR B A Ry (1 - FIRFE Y
MRS ~ MR EAVRIME - BB EIRE R EITHIRE SRR A (B
W AR IEY) - 4R BETREEER RIS S ) o BRI HES) -
RIBERGERFBEWRYTTERT (MIC) SiE - 518 2012 FHEREYI T
HILYEE L 6,600 {ET > TEATHR 2015 FEZEREHEM 1 Ik
LT 5, - 4EPRAERE A Bl S B = S5O% 8 (8 Bl ps S 22 % - A ER 1
PSR e SRR ES N S — TR E E X G R -

AR S FYEE SRR - 25 B BUR A TR A B S ARV
B > DA FELEPR YRR BT 07 A R R R - P B AR B %

' #R# Internet World Stats 49k 5 #r A AT 45 5 1F 2002 4R - 2B k-
48 A1k 360,985,492 A ; {HE T 201246 H 30 H » Rl nZ 2,405,518,
376 A > i® Fy 566.4% - £ 5, World Internet Users and Population Stats,
INTERNET WORLD STATS, http://www.internetworldstats.com/stats.htm (last visited
May 19, 2014) -

2 B2 R ENE A GBMERE AL 0 2013 4 T A R ARARRR O T L 45
BN P 0E T - 2013 4E 10 H - http: //WWW myhome.net.tw/2013_1
0/p01.htm (2014/05/19 > i3 ) -

P OsEm o TEIBYIEHE T EE RS R TERE SHE=08 > H 4

(2013) -

YRR AT B TR R A AR RE > B N B ERE BBV EEG

i TG e s Wi AAERREE - KL REICEEEEE R

% RITE  FEREE - PE0E - BABRREE - iEHE - MIEEE

E o BERE S BEVE - VA BRERE > UHETRUSEEL - BUFE
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T ENE mEREFEET R - KHMEEERSEN - (18 mE
IREREERSH - FFEHRR EXGERZAEEE 3 HEET > b
EERYERE AT 5 S HALY BB E 1% INEE () S 2 1T By N E e 2 E
ST REERERE (B HE) - MWl - SEEREREE
BB o PR NN RS 5 5 A Hop i (R EE 0 BEiE)
EIESE - NI Z seATREL H R - NitE - B iR AR
B o R Y FERET R BB XS P E 2 EE R
R ERE Z 55K -

IS+ BB 5 40K A Montres Rolex S.A.% Moét
Hennessy - Louis Vuitton (LVMH ) 2\ 5] - FL4gES{8E &1L eBay &
MG T E 2 (TR > BRI R - SAEIE eBay AT
SKESHE® - ot o SEBART 2008 4513 eBay /A FJEASH 3 {8 8 T 6
BT T LVMH A E] « DI AR R 5B - 2008 4E Tiffany /3]
FRAt R I S TT VAT ET RS eBay A EIHEE (L & A S H ki &

AMABHES - WRE R EA e e B ot - F2REET > Wi
BEEE TR S BB AR R (£) > HHIRSMSE > B=1AM> "7
(1998) -

® See The Committee on Trademarks and Unfair Competition, Online Auction

Sites and Trademark Infringement Liability, 58 THE Rec. 236, 238 (2003),
available at http://www2.nycbar.org/Publications/record/spring%202003.pdf
[hereinafter Online Auction].

® See, e.g., Ricardo v. Rolex, S.A., 1 ZR 73/05 (German Fed. S. Ct., Apr. 30,
2008); Rolex, S.A. v. eBay GmbH, 1 ZR 35/04 (German Fed. S. Ct., Apr. 19,
2007); S.A. Louis Vuitton Malletier v. eBay, Inc., Tribunal de Commerce de
Paris, Premiere Cass. B. (Paris Commercial Court), Case No. 200677799 (June
30, 2008).

" Doreen Carvajal, EBay Ordered to Pay $61 Million in Sale of Counterfeit
Goods, N.Y. TiMES, July 1, 2008, at C1, available at http://www.nytimes.c
om/2008/07/01/technology/0lebay.html?_r=2&scp=1&sq=Ilvmh&st=cse&oref=sl
ogin&oref=slogin.
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78 bh > MEARFABL L eBay 4 F]3If 5 55 50 1 BE A AR IR A 5 )i
EOAREEEEEREZERER > H eBay QA FRHE Tiffany /45
BRI HGEUE R YA R Z RN > EEIZIR PR _E RN &% i in 2
HalFH > SBEZE T eBay A FEAFRY Tiffany AF &R ERE
ZIRERE R -

SRBAIPHECE BRG] - PR 2 BRI - MR ie it E
ERINERER A EN AL E B REHEETRAR 7
el - MR ORKIEEE T - DI R 5= S EiEER
B 7 I KRR R i i s T (o P A S A - SRR R AR
HIEAR 5 - gLt Fak > REEEA DR MR RSt B 7R RIRE -
BERZ R 97 RERFAA R 1= 35 R AR dn > 1B 18 BE 110 Bt U7 =i
WENREBEREMRFA - Y - @l sim AL > a1l 248k
BietEBFERRERI S VPEZTNE > BEAZENEZEH ? A E
SEFE ° AUBHFTAL eBay SRR - JARIEL 5% B (AT SH B B Al Ry AE (DL - 76
ARG RIEE > BRI RS > S DR N
A B B RS AR S TR i = VA AT AP R R R R 2 3k -

AR EER - ASCRERET M IR S iR it B IR R R - BR
oy M AEHIE A 5 18 - B IDER TS 2 By - 6EREH
WP M B B P IR e 2 SR - BB 2800 PRaET S5 B B ER T A
BRI R B & o Hodr - BEEUAH > et B H R R R R
i L SR o BIMBRETIART R Tiffany v. eBay 27 Ff# © B ER 775k
Sl HE T REBIE S SHE > BHLUEB Hermés Int’l v. Feitz Bl S.A.
Louis Vuitton Malletier v. eBay, Inc. =g o3 Mok Fe iAE 25 EL S w2

8 Tiffany (NJ) Inc. v. eBay, Inc., 576 F. Supp. 2d 463, 527 (S.D.N.Y. 2008).
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GEER o SEERES o PSRRI B DU A s MM A 1 > LRI SR 8
Bl AR E R 2 A REUE S o B tes] RERE L - Bue i
IR B it E N REUAZ R R (L - WHREIE A A NEZ
—HE > TR TEBRGREEERFEREHZLEN - WHELE
B BN ARFAT Ry AR - e B TR e AR A S ST B A s T2 it
FHOE ML TR o FBEEE I B A G -

ﬁ“‘ > Fv‘iﬂ"i"?

Wtk et E TR EEnEAE 2 RERTEET AR - &
BRI A A B e B e b a A it & - REFE AEE - 2|
iy BRI N B IR B R (B ] 2 Ml 25 - BRI T e il TR iiE
g Z HHYfEIAE -

N PRE D

PR A RER AR Z DhEE - 1] BN KRR IE B [F s i sk
B WA RFE S —E S TN RS E SR A - R
RIEASS 1 BRRUE T RfriEra R - SEUIE S - EARE S - 3R
PR SO B G - RIS A PEF > (e TR &R

® See 1 J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION §2:4 (2011). rfHE&CHFEICOM 77 & L » =300 77 37 & 2K
RS H FESL R ik B E B miBRER - BN B
W EATE 2 B PR N E MR B ERIEZ RE > TEA
—EmBEZ R - 2 R HEMEML - H 23-25 > TiRMEA
=] o PURR (2013) -
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# 4B ARFS R B T AR R IR R AE 7

I
I

Rl EAL - o BIREIEEEILEZ HIFTTE - 1A% )75 B TR
FEREAFIRE > B[R —BOROIZ B ~ IR A R BT AR AR e
BEMEH O A RN E R EARRE R > ST HHEE IR
i £ RS T I T RE (L8 35 e S B 5 2 Bl AR ™ o 40 B {88 AT 4
RN B E L o PO N s e BRSSP AR R R R ]
AR RTAPIECESRATHRE T EE SR -

RIS RSCATHE T TS AP ) ZIAHE > BHREEER
2003 FEIERFIG Y] - WETEL /575 B S fE R S 1T Ry R A HERR LR - 78
R EIT B AE Y BEEAEREA TSN ik
o oife  HEIBETDE @S I Bt o RNIE - PR ol R 3 I DR
lEp A N Y > B REER M A B EWF - PIa0 © (EHpE T
FENBLER » SRLLTREA R T BOOE B L FE BT - 15 R I
N AT PR - [N > A LR M B R AP P B
AL AERREE > EUAHN G BELEE  PEE AR
TR T R -

10 See, e.g., Mark P. McKenna, The Normative Foundations of Trademark Law,
82 NOTRE DAME L. REV. 1839, 1844 (2007); Stacey L. Dogan & Mark A. Lemley,
Trademarks and Consumer Search Costs on the Internet, 41 Hous. L. REv. 777,
778 (2004).

' Dogan & Lemley, supra note 10, at 789; [k A% « ZLBHHk > pofEAEE
H 21l i8R AR AE - BET=Hk (2007) -

¥ SRAIER AR > 92 FEEUABIERSE - IAKS 5 EE 3 I 9
Rk KRG CE - H 104-106 (2003) -

% Margreth Barrett, Internet Trademark Suits and the Demise of “Trademark
Use”, 39 U.C. DAviIs L. REv. 371, 450 (2006); see also Jessica Litman, Breakfast

with Batman: The Public Interest in the Advertising Age, 108 YALE L.J. 1717,
1730 n.77 (1999).

' Barrett, supra note 13, at 450; [ES704 > pEfEEs > H 21 ZREFHEA
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CORBREBREEAPRRELR

Frafddes ik B F2 % (Internet Service Provider, ISP ) - {&¥542{#
WS B 2 EBE - HINYEES AR NS 2 - (EERET48Es AR 7%
EHEOTELERME RBAEMEY AT » BELEYEENE
BRI MR IR TS - 7585 S S IR 5 R B & T RE e R IE YA
£ o IREEE IR E R FTIRE 2 RN » EBIZFREASS 512 iR
B EREESE 3 (REE 19 RHLE » KA MBS AR A5 FR (k& 70 B DU R - 1.
GBI 2 REFEUR R 3 Bl FE IR BRI
PURe 4. {8 =R B R A - MR IR GBS 5 % - (t4E
PR EFE % LSRRG EE T UETTAC S - R EATERE B
MR (FIA0: eBay ~ TR - HRFIESSE ) 0 AT
PUREAE RS e At FH T TR A L T HERE

refitsg , A -

EHEBISHNBEET  HEEAHNEEERESEMEZT
By o 7 By B IR T B I ERRAE - T B AT B BT
B E - MRS BRI T - N N L a0
4asfrs (Internet Protocol, IP) » 7 f i b R HE A B (R 4t - P A

&) o {Z5TRk (2012) -

POEBS ERREEMAEHEERNBERETE L HEMERA
> FE -t AHHE] > H 9-10 (2013) -

® Xavier Buffet Delmas d’Autane & Thomas Zeggane, Internet Counterfeit:
Recent Divergent Decisions, LAw360 (Dec. 10, 2008), available at http://w
ww.hoganlovells.com/files/Publication/56eddad0-4187-4893-b813-8eaccab4383
1/Presentation/PublicationAttachment/48895067-ec90-4e61-b756-977404ac5eab/
Law360.pdf.
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=tz 4B ARFS R B T AR R IR R AE 9

HEANE BT 2 BTN TS IR A iR - B4R dENEREAA
P 2 E AL P & 2 Al > §E0EF 5 565 1 8 ZOR ML (8 F SR Ry
EE > DUEE B LW RIS B Z e o @uhE F & HE 60 aE iRt
TEHEAHRE 5 0 & El > AP a2 NI TEURE - B ETREIE
A ER MR Z B - R AR AV & 3R B
anfRF > R R A U2 T R B B (7 e 2 S G 5 N R (T N Z SR IR
B o NILBET > AFIATEUE B SRE FE R BIBUR - PR NS4
EEIRRESEME > BREIETTRA (BHEH) I EHEBRSFELE
(Planse Bt 4ars 10 & S & Z 4805 ) - —BF 51 B il o 55 SRS E - ]
DR H T2 285" -

YORTFTHL - 2% B GR T RER(LLAIRIEmEIEE A 2 I
JESLES T 55 0% Pt 3 Z 4EFF — OF Y o DU 25 My 2 B B M B IR i
J& - (EAEPRGERE P AR R I L » IR B SR A T = )
R oETTH > G HIEA R > plATRR Ryl {8 - T AR
WEE A B A R E ek - B R A CRE PR A L5 2
KRR RGIRIEETERREZ TS - DURS AR ER SR ZIH
BE 2RI > E S = RER IR E Z RIERL - BIA T REE R
B AR e it — e AN E (T A ER > IR - L
WEEEFT TR BB AEA EE M AEREEE
PSR TR BE 3 A (E NGBS IR > i 538 1 & S8 SR IE (]
SEEET > BEEEDEAR S AR - NGRS R A R A

17 |d
8 4.

9 Barrett, supra note 13, at 452; see also Dogan & Lemley, supra note 10, at
831.
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REIEET B AEM I D ES A RET HZBEEHE © SNEDE
WA A > ATERIREUAE S -

UM RZER

BN IEEEEEREIEERET A A ZREEE G RA > TFASE
B BBk A P AR A DA RS IR S FR (8 Bl - iE1T5A Ks iR =
FZHEER 15 EAJktf“f‘ﬁ#{ 7 s AR s e 1 %Zf%l‘%%%&é*éﬁﬂo Fé%ﬁ@
ESRE

TR E i &T&%ﬁ%£¢mﬁ%ﬁ (indirect infringement ) *° - 7%
TEE A DUE P (B R B (R GBI AR S SR ok BRI
GRS A AR T A A SO BB RE SR EY - |
B AR5 T G 4guh b R i Ak (8 I > 48k - TiJE4E
VhAR S PR o A ST | EEH A A BRET > £
R B A IR i s R T R AN R EE A e ? - R
I o SRR IR TS S bR E B A A RIS - UEEEERE TS

% GRAEME B. DINWOODIE & MARK D. JANIS, TRADEMARK AND UNFAIR
COMPETITION 600 (2010). 94 BEF » FifgsF 15 H 12 -

?! See Lanham Act, 15 U.S.C. §§ 1114(1), 1125(a)(1)(A) (2006) (providing a
cause of action for any use of trademark that is “likely to cause confusion, or to
cause mistake, or to deceive as to the affiliation, connection, or association of
such person with another person, or as to the origin, sponsorship, or approval of
his or her goods, services, or commercial activities by another person”).

22 See Rosetta Stone Ltd. v. Google Inc., 730 F. Supp. 2d 531, 540-551 (E.D. Va.
2010); Dogan & Lemley, supra note 10, at 806; see also Joined Cases C-236, 237
& 238/08, Google France Sarl v. Louis Vuitton Malletier SA, Google France v.
Viaticum, and Google France v. CNRRH, 2010 E.C.R. 1-02417, 55.
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I

faR " EHEE ) REM ARG WTEE o 5B R B A E 4R AR T PR L
EIESHEHBEREMEHE T RET » BGK " EEEE ) Hin
BysaE® o DUF 2 s 25 B BB BE R i 4B R TR T R B e i S
EHE R PLE T -

- 4R

FERREE (IEEEEN GRS ) WM MR RETT RIS

FE A RH s R R R M B i B T (R B BB R E R H R P 2
ML - HERERE > BEEEaS  #BER (contributory
infringement ) ~ FCER(EHE (L EEREE(E - vicarious infringement ) *°Ei
515%=H# (induced infringement ) & =fEHA -« Hrp > TEEEHE | B
"SI (VEREER > NI TR EEEANES 271 e 1%
MRSREETRARER  Hig  BEIBF R EERILR MGM
Studios, Inc. v. Grokster, Ltd. ZZH[ > JNKE T 5[EREHE | B >
AN EEREERET B - EREREESE - HBEFIT S TR

% Dogan & Lemley, supra note 10, at 804.

# See David H. Bernstein & Michael R. Potenza, Why the Reasonable
Anticipation Standard Is the Reasonable Way to Assess Contributory Trademark
Liability in the Online Marketplace, 2011 STAN. TECH. L. REV. 9, 18 (2011); 15
U.S.C. § 1127 (2000); see also Polo Ralph Lauren Corp. v. Chinatown Gift Shop,
855 F. Supp. 648, 650 (S.D.N.Y. 1994).

B vicarious infringement » S AT By 2 R EIT R > NE C#EH
FRETAAREE R ZE  WNERMAREESTEEREZT - H
OCENEE  BINCURVE L TR, - TERRERE, FHz o TRE, Z
s fEE T HURREEEZNEETE  B2EWUEE A W%
o PRI 2 BOURSS IR I EE 4 - Ry E R BT - AR 2 -

%6 35 U.S.C. § 271(b).

27 See Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
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B " EEN R WA AR REENE A -
DU ormk QI ERE ) T HBRE ) Sk -

(-)FREREET E2H

V= RE %A (American tort law ) 2% EE3%iF% (common law)
ZEIE > HRHVARE BB REM K o ERIEFE R 2 A > 1]
i RN EE BT BAE 2 BAEE 877 iR NE™

BN AT B2 RRETR > R TNTEPZ—%  TEAE :

(a) a5 BEIFAM ATERZL BT R HA BB F 1 AIZ A
peZa o2 S [5FER  BlgiEEZEETR

(b) MIEERENT B - 2R EIREERETRE ZHE - R4l
FNE % BRI BT RE

(c) BARIECHA]F 1M A% B BRI E R IEIT B 2 NRHEERE i AR
ZAT Ry > I ETZ I BRI ERET REN LM E B ST
Fo o BICETZ AN ERAEM EEREEZITRZTA

(d) NHEERBREETEHZAREHEE BESA TRELES KM A

%8 RESTATEMENT (SECOND) OF TORTS § 877 (1979) (“For harm resulting to a third
person from the tortious conduct of another, one is subject to liability if he (a)
orders or induces the conduct, if he knows or should know of circumstances that
would make the conduct tortious if it were his own, or (b) conducts an activity
with the aid of the other and is negligent in employing him, or (c) permits the
other to act upon his premises or with his instrumentalities, knowing or having
reason to know that the other is acting or will act tortiously, or (d) controls, or
has a duty to use care to control, the conduct of the other, who is likely to do
harm if not controlled, and fails to exercise care in the control, or (e) has a duty
to provide protection for, or to have care used for the protection of, third persons
or their property and confides the performance of the duty to the other, who
causes or fails to avert the harm by failing to perform the duty.”).
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¥ ) 4B ARFS R B T AR R IR R AE 13

I
I

HERI 278 > BN A TS (A B LR #H) Z A
AR HE A B T SR A T s
() HHEE= NS A RIS IR MBS (LB R NIE
22 RRE) 2N MEd AR BB TALRL - %2
2 NFAHYIE (TR F S T B A 2 I
AR B IR Rk (B T i T ) (B4
EIERE—FHEA BB EME(T Rt EEARE A - o 55 877
e (d) HAE (MENEREERETRARE " EHEER G
2 B IR ) A He RIS T B, A -
1w

REEEAGERTAEEHEETAEEHEETNSY - Rt
am Bk 0 JESEHE ¢ — - WEHEEBRREEETAEZ AR FEEE
SR & R FERA (R (an actual or apparent partnership ) » Z& L &1
Bf% > WS RERREEET AR NS = AR 2R BTR » IR
AR ST 802 0 = S ERREBEEET 2 NS
EEEEE YR AEERESCEEZE 2 (exercise joint control or
ownership) ** - FIHL AT > PEEEAEREHER IR T RBERE(G , HIRY
& (agency principles) * » SfMEHETT B N LS (VSR - 38R

2% John T. Cross, Contributory Infringement and Related Theories of Secondary
Liability for Trademark Infringement, 80 lowA. L. Rev. 101, 105 n.17 (1994).

% Hard Rock Cafe Licensing Corp. v. Concession Servs., Inc., 955 F.2d 1143,
1150 (7th Cir. 1992).

*11d. at 1150.
%2 AT&T Co. v. Winback & Conserve Program, Inc., 42 F.3d 1421, 1435-1436
(3d Cir. 1994).
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B B (A 7T B e ™

mE A NEN A EEER - KA BT & e
EEH B> T AR EBUER S M % 0 B S B (T
DA Ry 48 i B 155 B2 0 3 (50 FH 8 R S P T R Z 5 R ME L - HLE
HAER - E—RIBIE T - HErs Ak e it B H (o A 3 R AR A R R Ay 2
TR AEB RS P o it o HATSEE S U i #hE)
RREE R TE AR E M IR IR L E R R R -

2. et

W BN RE LS EA IR B R BRI RETT Rk o IRILRAEE Sy - L
AR ZEIT R APl ~ 281 - EEL (contribution) 5 - HRERRA A
EILFrZRE @B &5 - 1 BRERTATEF LS 3 BF
B 2MHRZANE - (MEARIE R M A N P BE ISR T 21T B > BEBREL
CH T2 55 AR N T AR PRI - BT e iR

EEBE R E EREE R 1924 ££ William R. Warner & Co. v. Eli

% Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 262 (9th Cir. 1996).

* See, e.g., GEICO v. Google, Inc., 330 F. Supp. 2d 700, 705 (E.D. Va. 2004)
(concluding that since search engine and third party advertisers exercised joint
control of the appearance of advertisements--and consequently, plaintiff's
trademarks within the advertisements--on the search results page, plaintiff had
stated a claim of vicarious infringement against the search engine).

% Rosetta Stone, 730 F. Supp. 2d at 550 (3% 2= » JER R A H A0 e sy
B Google Y[ 5 7 Z 4 8 H B T BE & £ 8T Rosetta Stone FYRGEEA (T
IEHFZES] » FEINREEREEIH Google 8 B p% HY 45 f HH &S
W2 ] Rosetta Stone B 217 A ZEHIAVEE ST ).

% See Katja Weckstrom, Secondary Liability for Trademark Infringement in the
United States, 49 U. LouisviILLE L. Rev. 555, 570 (2011).

%7 See RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 27 (1995).
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# 4B ARFS R B T AR R IR R AE 15

Lilly & Co. ZZ ™4 B (= 1 2 (T2 0 > 1982 4E36HY Inwood
Laboratories, Inc. v. Ives Laboratories, Inc.2£%* ( F#% Inwood 2 ) #E—
B we e PR N5 DA Bh = HE 1R 55 SR RE LRI - £ Inwood ZE 1 » 5
Inwood /5] Fy B2 44 S g - FLA= 7 B i o IR 2 A B Al 6] 2 B2 44
o REFHEACCEERIAD - 25 mHE Inwood A EEE B 8%
&Rz B4 EE LIRS A R & EA AR Eaw B - Bt - A% F
BERy  #idy Inwood N I EE S BUS PG E S L NIFEERIAN - SER Z B AR
ERITRETY? [H4 105 954 Inwood 4 & S EE 7 5 &2 R > $ 4
T %y Cmislabel ) F R RIZE - Al HFE 8 B E2 A BE T I EE AN - 28R
EE SRR - i LEEERERESHEE TR - IKEBEHE
H 5 i Inwood £ 51N FE Rk SERIAT B Sk RS (R REFT AR Rk
SR i s AR RN - MBS R BAE AR ¢ LIES Rt A BESE
PR T R 5 BC 2. BARIECRT G M A0 fth N A 1= E R tntE - Al Fr a3
RELESE > EAEHEY TEY - ATFTEE T Inwood JFHI - BEFT
B EnERRATE R AR > #i8 Inwood /58444 S g I S 4 B 5 | 55
SERET SR EERET R MAERE LR EHEE LR T R
FiTi ~ 257 > {EL 445 Inwood 2 B ¥ 17 B T 2 B 7 5 A4 T B R AT

S

% 265 U.S. 526 (1924).
9 456 U.S. 844 (1982).
% 1d. at 844.

“11d. at 854.

2 1d. (“if a manufacturer or distributor intentionally induces another to infringe

a trademark, or if it continues to supply its product to one whom it knows or has
reason to know is engaging in trademark infringement, the manufacturer or
distributor is contributorily responsible for any harm done as a result of the
deceit.”).

3 1d. at 855.
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45 Inwood 28 A R FE Rk B Eh (2 -

H BRI R R s AR T Inwood JRAN - SENERET B2
RILA = B—EARES M ARERETR  H PR AR
ZETR  HEERMEZ AN B RET R Y - HEANE S
BARERHFE B o AR R F BT IRNE - B R R RS 2 B
R S R T S S R R R - Bl EER K
_E&F7ERBES Hard Rock Café Licensing Corp. v. Concession Services, Inc.
F o BRI GEEET S EHY S 0 R E) S S e
AT RATFH AL AEEM " Inwood [FAI | HET 2% E#HEN
ERET MY o NIE - % 50 R 4Bk 35 T 45 73 45 2 I A0 0 T 457 1 2
HELHEAARENELEEE  ZAdEANEREIEEAREE
2 #7Y  RFHETHARTEMA EEEGRBEL S > Wit - %
B — R HFTEE T EE MR & (willfully blind ) 3R%5% - 32655 2
At BEEET S A EANLREELREESA T EmHE LR
% B EEANERRETSANERE) B mEEE8EZ AR JRE]
R REEREEERRE IR E  AAEANWRE— S HERE
BB "TEEEmMAR Y A&kisd - RS ARSI & A A

* 1d. at 856-858.

* K ESFT 4347 Hard Rock Café Licensing Corp. v. Concession Services,
Inc. 28 » HoAth > B 88 1735 58 5 i FH Bl B (2 ME 3 5 2 #7840 Fonovisa, Inc.,
supra note 33 -

¢ 955 F.2d 1143, 1148-1149 (7th Cir. 1992).
" 1d. at 1148.

% 1d. at 1149.

*1d.

50 4.
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=tz 4B ARFS R B T AR R IR R AE 17

FEEHmMAR ) B > Bl BRI R 2 B T ER&ns]
B, B S wSEaEmh g 5 e

H1g o EEBHFEE A RER Lockheed Martin Corp. v. Network
Solutions, Inc. Z&°%cft > B2 " Inwood JFHI | F LA FIET 48 6 AR 75 42 (it
Fie ORI ERE - IRNFADEEE - HETdEr I F iRt EE
ESREEIIERE - HEMENZERRGREZEEEEFHT /A
REREEERE ST - EER R ARSIk B P At E w i A
FHE RS AT Rtz EPGIERETT oA T B BRI B4 85 B | (direct control and
monitoring ) 2 AT - HIE QS & - EAZE D » F&ERERPY
Tt N FH ER S R AE I AT o T I SR s I AL AR R AR S PR A
HE G 2 B> - (RN R R o 1 (A W B (L A M 4 AR %
(a passive “routing service”) *° » JREMEA G HEEZFEE » B
JELE T et it 4RI atE o &0 S A s (E A= (B 4884t B
FEAN) ZEREETENET R EREGIBEE 2 Al gt - RILHAE A
FamEEE T -

A Lockheed ZEHAITRAE TR » I & B Al B (= A 3 G 0 52 5 |
" Inwood JF Al | [ 485& f 5 He & oK iR R FIEEREAE A - Bl
H2sig2%° - MAERERIRSIREEEEZEWyE Ly a5

.

*2 Lockheed Martin Corp. v. Network Solutions, Inc., 194 F.3d 980 (9th Cir.
1999).

% 1d. at 984.

> 1d. at 983.

* 1d. at 984.

% 1d. at 985.

*" See, e.g., Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d 93 (2d Cir. 2010), cert.
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B L F— o IR IR Tl N E S EEET A RS
BIAIS A ATA - ERH TEERMAR, BE® £ @R
BRI A IR T B AIRERE B> 2 5= » WRERR IR R
it B M LA 2 R A M B A B A I RE M B (™0 2 AT
25 Tiffany (NJ) Inc. v. eBay, Inc. FI3h* > HEST 8RS 2 i 5 A
s R R PR P F it B AL Tt

(= ) Tiffany (NJ) Inc. v. eBay, Inc.

Tiffany /A& B BIAIA i - (E B S EERE - T9E - fidh K
IR LY B - BB Tiffany A EI1E eBay AL AR (58
anfE RN H 25 B2 - Aylit > Tiffany 45 H 2004 FAEERITRTRE " EHE
%, (buying program) - FEHAJK & _F eBay duh [ & H b RS i .2
ERER S AL AT S T3% T4 R T B B ™

denied, 131 S. Ct. 647 (2010); Perfect 10, Inc. v. Visa Int'l Serv., Ass'n, 494 F.3d
788, 797 (9th Cir. 2007); Size, Inc. v. Network Solutions, Inc., 255 F. Supp. 2d
568 (E.D. Va. 2003).

*® See Perfect 10, Inc. v. Cybernet Ventures, Inc., 213 F. Supp. 2d 1146, 1188
(C.D. Cal. 2002); Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., 591 F.
Supp. 2d 1098, 1112 (N.D. Cal. 2008).

%% See Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc, 591 F. Supp. 2d at
1112.

80 See Perfect 10, Inc. v. Cybernet Ventures, Inc., 213 F. Supp. 2d at 1174.

®% Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d at 93.

®2 =4 | Tiffany A EE 74905 0 484555 http://www.tiffany.com/About/Default.
aspx?isMenu=1& (last visited May 19, 2014) -

6 Charles R. Macedo, Duty on Trade Mark Owner To Police Its Own
Mark, 3 J. INTELL. PROP. L. & PRAC. ONLINE 356, 356-357 (2008), available
at http://www.arelaw.com/downloads/ARElaw_DutyOnTradeMark.pdf.

* Emily Favre, Online Auction Houses: How Trademark Owners Protect Brand
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# 4B ARFS R B T AR R IR R AE 19

I
I

fEE A Tiffany SRR 1T R N R 4ERSE 5 - 24 Tiffany A EE1R
eBay A E A EAENL (G E HIBHIEEEHZ AR EEEEHEE
& #2004 4F Tiffany /A 5] [H eBay A EFEe » £k eBay A E L H4E
wh FAEE Tiffany A SR AZET R ERERREAEIIEE

=265

=8

BN R R RS - MRSSRPE AR 32 (R5R 1 IS » &
Tiffany X EJEREEEY] © — « RFREERC 2~ #id eBay 4vH]
{6t R 5 RS T R BOM B B K R SRR B o AR W i I
EIETEE (MAREIEAR) TEPR HEGFR G ©
[EEEE eBay »xF]H NGRS B 54K Tiffany 2 =] g ARG eBay 24 H]
WHHE LA A Tiffany AEEEZLTR 0 28 eBay A E] AT

CEEA L TR VBRI SEMEA T EY R ) (nominative
use) » WFEA L™ - ZEKN eBay 4 HEAEL FER Tiffany 2 & g
Tt R e B IR% P B 2 7 - F > eBay 481G _FJRA Tiffany
NEHMZHER S  #UEGER AR S LR eBay AEIELHAER EH

Integrity Against Counterfeiting, 15 J.L. & PoL’Yy 165, 192 (2007).

® See Tiffany (NJ) Inc., 576 F. Supp. 2d at 463. Tiffany A 3% 2=t 605 7R 1 50E
eBay BN AAFHF - FEES KEEREET R - ZEIREEEARMN ST
BEEZREAMEEME  BERCEAEESS > HENEBUERAER
¥ 15 B 1051 {&REZE 1141 & > 552 5, The Lanham Act, 15 U.S.C. 8§88
1051-1141 (2008) -

® Tiffany (NJ), Inc. v. eBay, Inc., 576 F. Supp. 2d at 495. [ B EF AR E 2

ERER R H P MR — {4 - 552 K Savin Corp. v. Savin Group, 391 F.3d
439 (2d Cir. 2004); Virgin Enters. v. Nawab, 335 F.3d 141 (2d Cir. 2003) -

®7 Tiffany (NJ), Inc. v. eBay, Inc., 576 F. Supp. 2d at 495.
% Id. at 495-496.
% 1d. at 497.
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B s EEEN T FESIA | (generalized knowledge ) » 7 R & DLEE
BH eBay /X B E —(ERETT Ry B8 T E_EAVRRAN > 7810 eBay A ]
WA R e -

FENEHENEREE Sy o BB ROE B FRERBEMR T Inwood JRAI , BRE
eBay AFIERILTEER > FZEWIEHE - EF eBay A F AT
HEE R AEh S S IR M IR B SRR RE (T R KL
EBE TS BRI B RS  eBay AL HE R EBEET HEEH
157 o BRILPEL - Tiffany A FIHEH S IEEE R B E A 2 5 0 HH
eBay A\ A HARE A AKEEE Tiffany pERE 2 (7 A 4k i
ZBHEE - EARAE - RMATIT - AR B EEINEHES
ThH " REFEZR , T9EARE > & " Inwood JFAT - JRE EEHSE
B TRER ) BETRER T BRI (specific knowledge ) (40 ¢
eBay AEMCHIMELHEEEEMEETR  AIRFE—FF
Ry iR T REEWRAR ) BE (B0 - eBay AF] T ARH AN,
FAEESEEEE  AEERE  EREILRAUE R EREE) > 4
oW amEREEE" -

PRI > TEBEERAE - eBay N ] Roft @ HAE B0 E A B IR RE o BR
B EARE - IEaAS  WHIEBEHIR PR R4 H = msh

% 1d. at 511.
™t Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d at 105-107.
2 1d. at 107.

® 1d. at 97-98; see also Reply Brief for Plaintiffs-Appellants at 2, Tiffany (NJ)
Inc. v. eBay Inc., 600 F.3d 93 (2d Cir. 2010) (No. 08-3947-cv), 2008 WL
8595304, at *4.

™ Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d at 109-110.
212



I
I
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s HEEETTATEE (R A 3AEHE 7 % ,( Verified Rights Owner Program,
VeRO) i - eBay /ATy T VeRO B | JEIFEIE F LR 512
6655 ()R E >~ T HU T (notice-and-takedown ) {FiZ% o 45 g
e A3 eBay 48N b1 P 4 AL 35 R B 76 0 > TR
fEA A AME S T2 REE A1, (Notice of Claimed Infringement, NOCI,
form) 7+ §255% eBay /¥ - eBay /A FIHE BRI IHE T »
PN 24 /NS PRI S M I RS LA™ -

A o BEFLKIE EIRAR RAREN S eBay /A N4 B DN
EHE - HFEEHMHEER  MEEERNEENEREEE T B
A REFRIRSZ TREERA MR R EwSEREEE” > B
R4 eBay A FE AT T VeRO ] LIEENTE o BUNEEE
Wit eBay AFH T BERMA R BEY - KL o AR FIA S eBay
INEIGA R P R B (A

FEARZET AR RSKEES S eBay AFEAERERE (E# -
[E#E) RE - EARZE Ry 3< BUARL & TR i B = REE o 8 FH R A B 0 =

> Mary M. Calkins et al., Mineshafts on Treasure Island: A Relief Map of the
eBay Fraud Landscape, 8 U. PITT. J. TECH. L. & PoL’Y 1, 4 (Fall 2007).

® =55 eBay B 7481 > What Is VeRO and Why Was My Listing Remove
d Because of It?, http://pages.ebay.com/help/policies/questions/vero-ended-ite
m.html (last visited May 1, 2014) -

7 35 H eBay B J7481h > Reporting Intellectual Property Infringements

(VeRO), http://pages.ebay.com/help/tp/vero-rights-owner.html (last visited May
1, 2014) -

8 Tiffany (NJ) Inc. v. eBay, Inc., 576 F. Supp. 2d at 478.
® Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d at 109.
8 Tiffany (NJ) Inc. v. eBay, Inc., 576 F. Supp. 2d at 515.
81 Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d at 109.
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LG FEHZ AT - BBAMEST > BRI E R R
BEEZRE » RN E s E i F 2 ZEHE
ERERE BN IR EESARAREBEFEE - Mk
BRREEARR T ) 2 TS IS HamiEgE 2= - fl
41 > 1€ Gucci Am., Inc. v. Hall & Assocs. Z.Z£%% » [F 4 Gucci 4\ 5] 4530
S EF A IRt E 2 e RS E T2 - B8R
UL Gueel AT AT B —RERBAEATEE® Gueei A F
B LRI E E AR B - R gD o AR
ERCEEREZ A > TEHEECYH "EEES ) BFEA T AR
Hlp AW EHEREEREARAA R BREEMEENEFE LD ILEE
TR EREBIEREEE . B0 TR B AR 4
FEEN B B ZE R ER AU R - BRI EDAE B I RS IR 55 1R
HEEHE R E TR ZS0E - BRI B BRSNS - B 4 RS s 2 it
FwBERY o B R ER AR eBay £ HAGER  EHE
(o P M A RIE SRR HA T 1) B S e Bl AR 55

% 1d. at 105.

8 Gucci Am., Inc. v. Hall & Assocs., 135 F. Supp. 2d 409, 416 (S.D.N.Y. 2001).
% 1d. at 411.

% 1d. at 422.

5 1d.

87 Macedo, supra note 63.

8 Linda Rosencrance, EBay Wins Major Victory in Trademark Dispute with
Tiffany, COMPUTERWORLD, July 14, 2008, http://www.computerworld.com/s/
article/9110038/EBay_wins_major_victory_in_trademark_dispute_with_Tiffan
y (last visited May 1, 2014).
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I

= “wmE
EQ % (The European Union) & 2000 4F iz " BUMWAES & &R

HERE - Al EETEBHBEAERES ) (UTEH T EFEssE
£ ) % HE 12 (RS 15 fE5H T IR £ (Intermediary
Service Providers ) F{f: 2 #idi - JE T FEE @ BUEE TR S L
HEE TR A TS o MRS R AU RE R B RE RO Al Ry 2 B
JE o AN > BT RHIE S GRS " AKEHX 1% 5 (horizontal
approach ) - 7R - R 2 AEE R - ARFTS RHNE - EEHE
SERH MR HEAARE S HE U EEN B R E Z'ES - D
T TE R TSRS 2 B RS HRE  FHEESEABNABERY Hermes
Int'l v. Feitz 2 &z LVMH v. eBay ZE st 48 & AR 5 $2 1k & pe AR R AR RE R AT

ZERIE °

(-) %@ TFFap4

RIS FREEIESHE - FHimkFHE4t® (mere conduit) ~ [R2E
FHUR 2 A3 (caching ) BIEEHEETF IR FEMLE (hosting) SFpET
A IR IR E o SEAEATIRE ZEHR > RN EZIES T ESEH
B> S EREE -

RETREBIESS 12 RHE - el " @B 20t s | (kis « ut

% Directive 2000/31/EC, of the European Parliament and of the Council on
Certain Legal Aspects of Information Society Services, in Particular Electronic
Commerce, in the Internal Market, 2000/31/EC, 2000 O.J. (L 178) [hereinafter
E-Commerce Directive].

% Katja Weckstrom, Liability for Trademark Infringement for Internet Service
Providers, 16 MARQ. INTELL. PROP. L. REV. 1, 16 (2012).
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MRS (A B TR Ot 2 BN LB i IR s - SR E A E R
AT 2 IR E = - BCH & B B FERE (R I B A (W AR 5 12
HERTE MIER T > AEBEERE 1 HmksE(EEm R
S EEWTT R 2. RSO OR R R IT RAVEICE 3.
{e 55 2 (28 1 0 SR B S BT (R Y R A 2

RETREBIESE 13 FHE - T HREURISIRAE | Gis © %R
ftE e S 2 Bk IREE A IR T EAN s B > Y
GRERNEZ IR - BT HBIES TR G 2 5 e R R IR
RUEENFETIIEE T > SiEEZE B EE - P AR EES
Tk FARERE L RBIRIEE T RSERENERAE 2.
BAR T ST E N AR © 3. RIS IR BT F %A
EAE I AVIEITIEE © 4. IRIEHR L2 SR R % B 2 R R Y A AR
A0 P % B sRIIAT B SR T LA 5 5. B FR AL A Y R L P 17
ZEHC B FBEEAES R RO MEEEE o AR TR
HERE RS IR SIS > Fe R 0% B FREE 2 B ER A IR s th A
SEE B A s s

RETHBIESS 14 HRRE T G ERGRERE ) A5 - &
[ I SRR L M IR S T 5 > AL T (RIS fR i, ™ -
g B EER R E R ERBIREENTE TIE T stHEENE
TR 2 &l 0 FAREST © L S ERGREESSHR

' E-Commerce Directive, supra note 89, art. 12(1)-(2).
% 1d. art. 12(1)(a)-(c).
% 1d. art. 13(1)
¥ B HE AR R R R R - UEEE AT L 0 B
38-40 » BIZBUAREEAFREWFEATIE-EmSC (2012) -
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I

EZAT BEE A ARG 2. KBS E R RIA 2T BEUE R
Eill IR B B LRI PRt N B Z & - A » B
HEBREENEFERB R E IR EE MEENET R (Ha - (E
i B ER it E R B R A% ) » BRI e EEH™ - BRI
EEF o muBd "%l R (notice-and-action) ; BEFFHEHE AET
FTEEIE » BB A S I R - B 2012
R E TR 84 AR @ ( Communication on E-Commerce and
Other Online Services) F5H4 » FitEE 14 (RFTEMN @ 1ER |, &
AT KBS Ry 0 % B B EHHENLUE S RS IR L B N R R A
it 2 A BAMA - AR R E SRS PRt A\ AR - DAdEE
(EEEH T

BRI BE AT A/ RS HR (e BB B ES BT EIE S5 15
L TR & B A SR L BRI RS IR R L T B R R
o 2T IR SRR RS IR A T R BRI IT AR
THEEREE | 2 REEBEY - Y 2RISR EER RSt
NERRE B AR E AT BB RS - &F T EE A1 R R >~
F5 0 WIEMR T EHRIEOR > BOL (& B E TR E R AW 5

% E-Commerce Directive, supra note 89, art. 14(1)-(2).
% 1d. at Recital 40, art. 16.

%7 Commission Communication to the European Parliament, the Council, the
Economic and Social Committee and the Committee of the Regions, A Coherent
Framework for Building Trust in the Digital Single Market for E-Commerce and
Online Services, COM (2011) 942 final (Jan. 11, 2012), available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0942:FIN:EN:PDF; see
also Notice-and-Action Procedures, EUROPEAN COMMISSION, http://ec.europa.eu/i
nternal_market/e-commerce/notice-and-action/index_en.htm (last visited May 19,
2014).

% E-Commerce Directive, supra note 89, art. 15(1).
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BT HRE -

RATHEE TRIIS ST  BUl e B BN L NELE S s S
2 - AR I A > ER AT SR 2SR T o WY eBay -
e e 27 BE SR B AT IR 1 B AR B30 5P 6 2 SRR IR TSR
BEAENZ A L EEMENT AES AR ERE PR Ak
B 2 i RS IR TSR L S (R B I T T R
B S TRE - i FEEREE TR T AR H S A
(SHEB IS » BB e 3 28 0P G 0 32 3 FITR LA AFIR F JE  7
AHEETRITIESE 12 (FE5 14 (RFTE BIIRGIREE - PulEN
MRS R 8 S S G A IR S 8 2 5 R P Yy T R+ T
B s SR A PR AT 2 TP T ERE - A — 2 % SR IR
REEE RS SN SR EEEREEEd - M - MEREE
AR SRS IR R — - BIE4E RIS E T Ra s ds & 2l -

FEQURT AR B 15 O AR HE 2R S T - SR LR S 5 & IV s I s
?%L\%  WIHH PR AN ERBE RN - ZF g LR HEE R Al
B 14 RATiE T B IRB IRt %yjﬁﬁ?ﬁ%ﬂ%%ﬁﬁjﬁﬁ%ig °
PRB R AUABLABE IR R FT R - AR E RO RABUARBERT IR
S N BRI TR E B R AT -

E

% 1d. art. 15(2).

199 Weckstrém, supra note 90, at 18. E{HEEE FRE /% H5< 7> 2000 45 7 H 17 H4:
R IREZIE S 22 fRFUE > £ E BRER 2002 4 1 A 17 H DLAT 6l E A
BLUELIEEZ e - IRBEASET - A 12 (8g &R AR IR ATE RN
T A S5 K o B0 4 B AL (7R EL S T3 - % 5, Commission of the
European Communities, First Report on the application of Directive 2000/31/EC
of the European Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic commerce, in the
Internal Market, at 6, COM (2003) 702 final (2003) -
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A R AR B g S S %ﬂfé%ﬂ%%'f”éﬁﬁﬁfr AIERE
BUHETY 2004 2 4 A5 TR EMEMPITIES ) T EOREEE
B R PR (L R R P EE RE A N1 BT R AR TR 54 46 5 I 2 K Y RO7s B O
R o Hb > BRI IRME BRI EARE > %IESE 1
BRIAE  REZIRHE - & MRS & A A IR TR E Pt gt 2 i
BMAREM N EEM ERE T RF &8 BB EM R E EREF
NS S PR L 1 AR S 2R S MBI o b T -
B EETR S ZOKE R & B B B B0 AR AL 2 BoRs 7 AR
P WHEAEE FEBsiE s AREENN REREEEF2EEHE
A B IR S I T A 2 R o R B E R TIR SWAEE
2 {556 3IALE a kTS T RIS R B AT TR T OH B A B B Y
1999/93/EC #5481 2000/31/EC 454 (##% : BIFi{eE %< ) > 78
R 2L 2000/31/EC #5555 12 (R 255 15 {2 ™ - |

0|

(= ) Hermés Int'l v. Feitz

REFEBEIEFRE eBay A FERLEE &R EN S mZ iR

01 Directive 2004/48/EC of the European Parliament and of the Council of 29
April 2004 on the enforcement of intellectual property rights, 2004 O.J. (L 157)
[hereinafter Enforcement of IPR].

192 See The Directive on the enforcement of intellectual property rights, EUROPEAN

Commission, available at http://ec.europa.eu/internal_market/iprenforcement/dire
ctive/index_en.htm (last visited May 19, 2014).

103 see Enforcement of IPR, art. 11 (providing that [m]ember States shall also
ensure that rightholders are in a position to apply for an injunction against
intermediaries whose services are used by a third party to infringe an intellectual
property right, without prejudice to Article 8(3) of Directive 2001/29/EC).

104 4. art. 2.
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RELT By R E 2(L 2 H131% - Hermés International Company ( L
f# Hermes) 14 2006 1L Feitz 2 Ro i [aVABDARGET LR
eBay 48uh EAVE ('E Hermes Pt T4t K ffiin - 2007 4 Hermes
IBNNEE Kk eBay /N E1 51 Fo e 25 < A BDARE S 2008 4F- 6 H 4 H #17% eBay
ANEIINERLAE R EARE 2 T 0 eBay A\ H B Feitz JERLE
B 2 wEoT'® -

EZFET > eBay AHEPUE @ (AR E 4% 7% (Loi pour la
confiance dans I'économie numérique, LCEN Law ) 5 6 &R E - HIES
EilEEF IR AEE (host) ZH#ES R Bt & A - eBay A EIHE
HEE5R © R EEREEY eBay A EIEHANE BA R AT HEES
AR - BN R RILAIBRIUS R EIER > &I eBay AFHIA
EIRENE 2 5 - MBI R B ABUAREATER © AR B eBay
NEFRE T EREERIRAEE ) R T4 {EE | (website editor) &
7y o &N eBay AHEIANEHHMETZESENMEUHE > FHER
GHA R E 2R > B, eBay AFIBLEMEGEZEN  AHL T
4, (brokerage) ZPE'E - (AL - eBay /=]l A MKIE AR E 480K
SEFTE R IR IR 2 e E B > B ERERE™ - HEH
WEBIERUE » eBay N E|NBEAERFEFRFRAZHEME S > &

1% Todd Evan Lerner, Playing the Blame Game, Online: Who is Liable When
Counterfeit Goods are Sold Through Online Auction Houses?, 22 PACE INT'L L.
REV. 241, 249 (2010).

106 Hermés Int'l v. Feitz, Tribunal de Grande Instance [T.G.l.] [ordinary court of
original jurisdiction] Troyes, June 4, 2008, No. 06/02604; see supra note 105, at
247-248.

107 | erner, supra note 105, at 247.

108 \Weckstrom, supra note 90, at 30.
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# 4B ARFS R B T AR R IR R AE 29

I

FE @R T HRRESA N AGESMEREE 228 - o
It - eBay /N EISEFIRE IR T VeRO k] | 3B BT E SEEE
HeiEkEsT eBay A FIFER S HE A B B UERATERS TIEHE S
7 MRR R (U0 AR RS ok - RIS R S ) A
& T VeRO #/ | 7 HE(E (4 1E eBay /X 5 LB M HEA B 14805
B RS » eBay A\ T AW BN EHERE 52 EE - & 8 eBay
ANFRRE T VeRO M H] 15 F SR (AR 30 i eBay B HUE BB

(= ) S.A. Louis Vuitton Malletier v. eBay, Inc.

FEAZ T » LVMH A E&EEHHE S5 - 49 15 B 5 eBay 48k
_EWES~ Louis Vuitton K Christian Dior ShRREL ~ (XA BIH K EY) 5
AL B B e JR & LVMH A SR 2006 4 12 H [5) eBay
INFIREHTES SR E - 2008 4F 6 F 30 H »SABIE R HIANTE eBay
N EFLOE R R Bl EARE B 2 T AR FUAEERE 3
& 8 fF 9 fHAE BT ™ -

AR Hermes 25 7 fik - eBay A B R Ao 7R 1 R HAE Ky A B
EFEEASE 6 RATE " A GEFIRS RS > ML E R e
B TR R ERE &Y - WAk R eBay LTI RE{EE F &I E
MERTIE MR 2 &L G AR > BIELIEEHH eBay

1

o

° Id. at 31.

Lerner, supra note 105, at 248-249.
11 Favre, supra note 64, at 194-195.

12| erner, supra note 105, at 249-250.
3 1d. at 251.

1

[N
o

[N
N
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I\ E B B R B PR BRI R U - ]S eBay
NFHRBE RS EAIE B E AREZ A T o ISR
R ENTHENE - WIRTRE Hermes ZEHIE - SRR A ISl E
eBay A\ FEIHAEIE A ER - BA TL ) HE > Wik EE
B [F - eBay A AETREMSH Y EHEEEHENETE - 5k
S eBay /A EIESRHUE A RHSHIHENE - LITHL0T 'S 5 pe R M 15
A - 0 T EE) ) EORE AL B EE Y AENENEY
AR R T BB SO BE 2 BN E AL TR
Bk MR AR S S NGRS THIEIE &l E > % -

Z 4 eBay /N HEREUAY " VeRO 1 - JARE R eBay AE AT
FEHHELELL "VeRO t#44] > IR IEH eBay AR EIE I FERY 0 #
PGSR e S B EREE L EMER " - JEETE TVeRO
Hil, NER R eBay AEICEHHEIFERT K > eBay A F]
AT T VeRO # | REBEEFHHEZIE T A, itk EE
WEHEREHE M2 EET R SEmMERBL - S K&HR
eBay 4\ E FERLE & 2 PR T B R S algE - ' -

4

B pRGEH  RRFRREF LT EBR
I [ B R HE KR E B A B S A A AR TS PR (T P AR A A

=]

114 |d

15 4. at 251-252.
¢ 1d. at 253.

" 1d. at 253-254.

[N

1

[N

1

[
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PR AR RE B AT 3 B R B0 - MRS (LRI R AR B LB ES
AT - —HEAER - EEBZEGI - AR AR A ERE
oM IR SR 2R T AR ) MR IR S TR AL SR E R
TR EIE - Bide T REEEMA R & TEIEEHEZ BT R
ImEEE R ATRE R - MRS IR G IR E BN A A B R E iR
REFT B A RENERER Y o MRZHY - BRE 7 1A I ER{6E 10 1 ot e A e
NZ 185 DI R SR B F BRI T & SR EEF RS L (host service )
ECEFEE 44 (broker) MEEERER] - MM EHLEGEATRE
FRFER 7 E A BT R Fe -

e R R SR R e R R B P R 5 i 1 A 2 -
CEEE BRI S R F Z e 775 » PLURCRAEHITHE 2
T

- W

DIRIFABUERR A Z - FREEAEE R R > MEsRsieitE
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Trademark Indirect Infringement of
Secondary Liability for Internet Service
Provider

Lung-Sheng Chen

Abstract

Whether an Internet Service Provider (ISP) should be responsible for
its users’ infringing activities is a question of balancing the interests
between the trademark owner and ISP. There is no statutory legislation
regulating such issues in Taiwan’s Trademark Act. The analysis of the
related cases and legislation in the United States (U.S.), the European
Union (EU) and France reveals that the most of the countries tend to hold
ISP’s secondary liability for its users’ conduct. As such, the issue is how
to allocate the duty of policing a trademark. The U.S. and EU adopted a
safe harbor to protect ISP from indirect infringement under certain
circumstance. Taiwan should take their proposal into consideration when
dealing with similar issues. This article proposes that Taiwan amends the
Trademark Act by passing safe harbor like provisions to immune ISP’s
secondary liability for its uses’ conducts. A safe harbor will provide
balanced protection for trademark owner and ISP, while also promotes
them to work together to police trademark and reduce the risk of

infringement.
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