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PR - B R R R S RS 0T 1 (AP AIRS ~ iE
T EEEEEE - s DEE AR DI ISR - RS &%
MRIVEE » R R R KRB EIN > SEEEAESDEEE - R
REEEE - W8 - WWESE > SR IR - (BB ES
SRS BB - — L HAESE Qualitex —Z&' - SEREATHIAE
R R A T - B A A > S 12 EE &M (nontraditional
marks ) HYFRIEARIZER > TH R AR I 22 - S
TR R -

BB R NFE R P . AT A AR R RS R ORate 2 RBRRR - I
PriEsEE R F 2 IR - IR E —OO=F B = HF e
Y ~ 505% - BHEL ~ B E - URSIHIREG G AR R Rt i reE
#lE > FRRU T AR IR el R AR 2 A Bl R AN AR 2h8
GRS ST ~ Bl ~ 509 - BRE ~ 188K - BhR& (motion marks ) -
& (hologram marks ) ~ B E5E 7 A58 » BCHIRG =UTERATAHRL » RIPGIE
(et F BRI FRBIR 2 15 -

ZO—FRNA AL H BRI S » TSI TR RS AR

(the Singapore Treaty on the Law of Trademarks - fi&5f@ STLT ) » NLE AR M
ZRER SRR AIRERRS o FriEIEAVRSIER AT TR - IREARRGIE
A POVERTG — PRI R LUSTE - BHEE ~ 5288 - BB - FEA RS TE
T EH - B EARER M SRR AT o BIBR T SRRy

! Qualitex Co. v. Jacobson Prods. Co., Inc., 514 U.S. 159 (1995).
2 2011 45 H 31 H&E DA RE =Sn@iBiR "R SIS IF B2 iR |
2


http://web2.westlaw.com/find/default.wl?serialnum=1995073454&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=780&tf=-1&findtype=Y&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084

Fzo R Y vk —f AP R 3

I

ARESLISN > HATBhREREIE H ATCABRa S H5R -

FIEL A — B GBS SRR R R - B 2Rkt
THEREEZE - MRS EIRBALAR S - 5 AR R R R A T &
FORRANBR - A SRS A s ER e R B R A
SRR AR TR SR AR ABEHIR - P TSR RIR P AR o BRI
FECCTRUL - DIREME - RAMER - AWREASEND > Rk BB
AELHEEEAR > DRI A= S5 SR R e B -

R

MR 54817 E (General Agreement on Tariffs and Trades - fif GATT )
T BstHFUER S4H4: (World Trade Organization » fi&fl WTO) RIS HE—
FIUEERE ) (K (B BlE - AR TE MRS SRR Y
SRR e e E | (Agreement on Trade-Related Aspect of Intellectual
Property Rights - fifffi TRIPS) » S HGHEEE St - WA

* Gk~ AR~ CREEEI A TR Hr B TRE LA A - DR - Se
FH - ARG EEZ T2 SRS RS ARG R A - (Rt
HIEFLAMEE » WEE=AN (CHESRERE) SR A S - DIt
PR R HAE RG] - H AT AR ek - BB AS s R 2 =B D -
AEEEPAEG IRV HE AR RS AEREA - 2RI ES i A A - 2012 4F
5 H 31 HEOBEEH 4 10120030950 5f-E 1S8R » 2012 4£. 7 F 1 HAR » &07%F
HEEE S o http://www.tipo.gov.tw/ct.asp?xltem=285299&ctNode=7048&mp=1
(2013/07/03 > F &5 HH ) -

! GATT Z—IaH R BEIEE » AEMEE BT E A - GATT TH IR
FRATRE - 1947 4F2 1994 FERRES/\BIEHRH] - (255 /\[Cl AR AR M i A iR
& B DR By EE (s » WIPO, http:/Avww.wipo.int/portal/index.html.en (last visited July 2,
2013).
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R E s — 2Rt o TR EEREAR4% (World Intellectual Property
Organization » ffff WIPO ) WIPO itk ST /54 FH & BIRSI 1 »
B4 RARIT S [t FURT AT G  — L UPOERR P EL R
A4 (Trademark Law Treaty ) S5 : A F4 T3 FH A G B SR Tihes -
{EMER R RS R R THGr AT A S s A PR B R R T AR - R
{PRETA I T T BTSRRI AR SE AT AN Z AR - L S s AR SRk i

e

ZOORFE=H =4/ \ B FE S AR mE " HrhI R AR
(the Singapore Treaty on the Law of Trademarks ) » tHF & FEETS FEARGEEAY
DAY HEKF 3D EHIPHEE - BIRERAIE - (X BT - RPRRGIE - BRSPS T
A PeiERE R - HTIIRED AR A TR - e e
BT - (IEREE - B - RURPIEEAIRE RSB HEBINAH
TTIERIE Pratel s Bt ARaUET TARIES 3 555 5 FBUE « " (F
{RIGELI TR DAZEOK » BiEEE B IR R B N PIE. - BIRERHAE ~ ARG
B BRI - R AR e I — (BRI - DLUCARE RS
FEECAER | ©° - FERHEESIRGIE - BIRERGIE - BRI B R R At ]

5 sropppa

RifEEE 4
® P AR —(EBIIAHAS - SRR H N - (EEEEYA 16 (E5)Sohkhs - fichs
1967 SEAEHE SRR S TV AT » WIPO = F B T /R4S S RS 2
TR » (SRR A ERE (Intellectual Property » fififi IP) #if% - 4RI -
TRHERIFET » RS E A A LRI -
T % BRTe S e T 185 (EEISE - WIPO, http://ww.wipo.int/members/en (last visited
Jan. 21, 2013).
® PRSIV 2 165 1 TE - AR SRR s A R B e e —

® Singapore Treaty on the Law of Trademarks, R. 3(5), WIPO, http:/Avww.wipo.int/edocs/md
ocs/mdocs/en/tlt_r_dc/tlt t dc_30.pdf (last visited Jan. 21, 2013).

' WIPOQ, Diplomatic Conference, Singapore Treaty on the Law of Trademarks, Regulations
4
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y=1t-y Y R —FRFRZFAY 5
BB - Hag SRR NSRS EaTAE -

Bl S SR SE IS EE S S E ) R £ B R L DeS (R 2SI
TTHIEERE - PLI_OO=FR{| » ELLFERRPRH AL MBI A B -
L ~ S5~ BN > AEIERYAERY TR - 2 FRRERRERIE HA
RAEER 3 FAEF 3 > SCHREIAsR - 55 SIRBFSIBIg AR - £
FHRHIARA » PRAVRIRPE MR AR 8ES - DUk =X
BT > SRR — AR -

- “HE RS

(=) #IRBHE

N s e 10 [ A R A WA o2 1 VAL W 7 L el

under the Singapore Treaty on the Law of Trademarks and Resolution by the Diplomatic
Conference Supplementary to the Singapore Treaty on the Law of Trademarks and the
Regulations thereunder, Diplomatic Conference for the adoption of a Revised Trademark
Law Treaty, on March, 2006, WIPO Doc. TLT/R/DC/30 (Mar. 28, 2006), at 6, 35.

" WIPO Secretariat, Notes on the Basic Proposal for a Revised Trademark Law Treaty and
Regulations thereunder, Diplomatic Conference Diplomatic Conference for the adoption of a
Revised Trademark Law Treaty, WIPO Doc. TLT/R/DC/5 (Oct. 5, 2005), at 27.

2" orraine M. Fleck, What Makes Sense in One Country May Not in Another: A Survey of
Select Jurisdictions re Scent Mark Registration, and a Critique of Scents as Trade-marks,
A paper submitted in consideration for the Centre for Innovation Law and Policy’s Student
Publication Grant Program 2003, http://www.copat.de/markenformen/eugh-kom/fleck.pdf
(last visited Jan. 14, 2013).

B AR ~ W ~ S ~ T - EERIRPRIBARER /B 1957 4F 3 AFFERIE T T

(BN ILERSREY) » 1958 £ 1 H 1 HIT - $EEISAEATE ZERS - The History
of the European Union, EUROPEAN UNION, http://europa.eu/about-eu/eu-history/index_en
.htm (last visited Mar. 19, 2014). See A Peaceful Europe - the Beginnings of Cooperation,
EUROPEAN UNION, http://europa.eu/about-eu/eu-history/1945-1959/index_en.htm (last
visited Mar. 19, 2014).



6 BB it 2014 % 6 7

FRFaasy 6 BIEKUBREMIM T OPPIRE & FEE=TF1% - IEEEONEOE—
Aa{LEs R INER - BREARYRT S ERGT—J1) \UFN H e ri R 2
(European Community Trademark Regulation » DL NE&fE CTMR) @ {HIRFE
BERIFE - EECIBSTIIENNIE R - SR NEEARE S » I
ZHE— I VFR - BESHE  hiy E SRR A% 545 (First Council
Directive 89/104/EEC of 21 December 1988 to approximate the laws the Member
States relating to trade marks > fEfEREEIES ) * - 52 (Directive ) FEEEAE
TR — » FREEE LR BRI EA BAEAERT) - SR S Bty
DHREMEREAN MR - (BRI  ra e & B R U EEsE - AEhE T —
AGHIVEER LTS - BB T2 2 i -
— NN =FLEEHEEFEE CTMR % HFFEESECEBE
(Community Trade Mark - CTM) TFEZCE AT —EFZE ¢ [FIEEGHAVEHEF
[l (Alicante ) B TTEICMNA S0 5t/ ( The Office of Harmonization
for the Internal Market » DL &G OHIM) B CTMR AYF/AEHERH » th2EE
G AT S - — UL NF—H HiEE OHIM {(IEEr R
51 (Council Regulation (EC) No 40/94 of 20 December 1993 on the Community
trade mark) BRASZFHENIERGREEHEER LT  fEE CTMR 25 4 (RHE - BX
TR AR AR S R ~ [ES: ~ 6 B EEMINEES
s DA B AR e PAEEEESE 2 p an e Rs et A ek s
TR FEATER R i o HEERE » 7R CTMR Mg a2 i s

" RS | SRR A B E S TR B RSSO EANI A  RBILURT TEOR
o (EHBHESHEA - MR CREIPERHE SN A REEN - DORES R BB A
FRIEIRI—2L -

O N FIRELE S 0 184 AR (1995) ; HETE - BONRGEHIRE
FR ARSIV ERR - SR B A MR A — M BRIk
ALt (A H 698-699 - HTEARHHRAL T ATRAE] (1997) -

6
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I

R RIS > N FHRBIIE - MR LR ATy IRE
FRIR - INIETTAGRERE - el - E2BH0 - Rk - IRt > s ezl
SIS AR Rl AR -

BHEPEEILAR—HIRSIERIE - 5 H R RSB A S E TSN B B
il > AAEG BEA A EIVEEIEHIE - PR st - 2L
BRI RS R T B RS2 RN — OHIM By
AR - B RHRNRIE AR - Hss NEUSHIRS I - 25
— IR - JEBIGE 27 (ERsfRE - peEET e aE s 27 (HElX - HIF
b o PR KA > SO TR B > 27 (s -

(=) gtz

B BBIOMNE B 2 — — U WU SR TE RS £ ( Trade-marks Act) -
PRABOMNECRHL[S]HS (European Economic Community ) AR - HE A Eai
HYE R —(EErRrR A R s R P (AR e s R o] g i Ry e i
1 o BRI — U LA AR A S R S Tk 7
SRS o R R S AR 560+ R AR AT

" e M BOMRIEEI T ERER L FIRRE IR - E 704 - AHiES
L5 2 (AT PR EL CTMR A - AFEEEIL ; Bifest  Siis - B ErE
Z TS - H 186 -

Y BT 27 (EE5 0 B ER - BOMAST R » hitp://eeas.europa.eu/del
egations/taiwan/what_eu/eu_memberstates/index_zt.htm (last visited Aug. 24, 2012).

'8 EEC Directive 89/104/EEC (Dec. 21, 1988). Art. 2.

9 U.K. Reg. No. 2001416 (registered Apr. 9, 1996).

% U.K. Reg. No. 2000234 (registered May 3, 1996).

2 Erin M. Reimer, A Semiotic Analysis: Developing a New Standard for Scent Marks, 14
VAND. J. ENT. & TECH. L. 693, 709 (2012).

7


http://eeas.europa.eu/delegations/taiwan/what_eu/eu_memberstates/index_zt.htm%20，最後瀏覽日2012/8/24。
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ST A S EIIGAE A S - B BRI B PR TRATR

e 2222
HFHEEE™ -

BCEP TS BT T E LA R ROV - BB (FEE) $tif
SRR SR ZE ZR0E » S HINEEEE) 5T Rt et © [ > 1
BT T (TEGEAYY OHIM FIELAEFIA@OIARE (European
Court of Justice » LA TG ECY) ** B RAHE  fPRIEE Rkp e s
PeEAAE o MBI - FERPESEIAZE T > AR TR TEUR 3 -
&S HIRERRUB R TERAER © BCY JORRE DA BN ERHY
B AE > MRS A8 - HeA A e A A R HAE S B
BRI E SN ; 5> EC) B— A FIIES - RBEL
INEER R R IR R =R - J5tE OHIM I ECJ [EZBR% - 155
HEPNEBRERRIER AR © AR |

1. Bfadpk

ZOOFAF EC) {EBAEERIRIEN R B » PR By R E)
HEEEREEI A FEREY - HERERR B0 A SRR EHE H e B
SRS - EFRERE SR - EAE A ER RSl n et A B
2L > BE OHIM BIIa[FHER R - ECY JR4ERTIRA - f£ OHIM JEESE

2 U.K. App. No. 2000169 (filed Oct. 31, 1994, refused Feb. 27, 2001).

2 BOMEL A R S EECE S B RPTHERA S EE AR (HRTR 28 BEE » SN4
H 9 A E ) 1B E—(EZERHIEEEE - ATEEH 3 i ~ 5 (=L 13 {EEE LAz - Court
of Justice, CVRIA, http://curia.europa.eu/jcms/jcms/Jo2_7024/ (last visited Mar. 19, 2014).

x Reimer, supra note 21, at 707.
% Eden SARL v. OHIM, CFI T-305/04 (2005).

8
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L= 3y v R —F AP RZFTY 9

TIEREEE] > GEAE 7 (FRERHEEE - 5 (F0EE ~ 1 (8] - ddstieREdE
7 1A%/ A NN VES s URER R k= OOOHR
BB EREFEE S - TRE - KR - SRR S SR ™ - i
TTBARBRRTE R SRR PR ER 2 > MR EI AR A A IR AR -

2. Rfaip R

R IERATSEE Sieckmann [ —{RIRRGIEEEZE » R AR
4 OHIM K9 » HIHH 35 A SRS MSR BRI - R ERwATT
At DU 3 s I iR - Rt - RSk
A3 E M 5 24T ECY ARAZEEE R, - ECY 5| BTSRRI AR - i
FRAORH B VBT A ra TR R L - T SR
PR TR - (LB T AR RSB TR IR
R OHIERE - ERAER B R TR -

W1_EFral - B EERIENE Z RIAREAL (OHIM B ECY) » HCH it
VIR B R R AT I S 2 BRI (el R R BRI IS - AR
SR - SRS R —J 1L LA Vennootschap onder Firma Senta Aromatic
Marketing v. Markgraaf B.V. =% 1 » #2f A s sk i M e
i FRUIIET GRS AR - B SIS RSS2 S R A 4
Bl AR SRt FrEamaie ek vkELEsamE . —OO "4 ECJ 1&

% The Office of Harmonization for the Internal Market, http://oami.europa.eu/CTMOnline/
RequestManager/en_Result_NoReg# (last visited Mar. 26, 2013).

2" CTM App. No. 001254861 (filed Sep. 10, 1999, refused May 10, 2006).

% CTM App. No. 001807353 (filed Aug. 14, 2000, refused Aug. 19, 2003).

% Reimer, supra note 21, at 708.

% Case R 156/98-2, Vennootschap onder Firma Senta Aromatic Mktg. v. Markgraaf B.V.
(1999).

9
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SZFH Sieckmann v. German Patent Office ZEH% » $2= 1 AR R =
x* fiﬁﬁﬁﬁﬁﬁﬂfﬁ%tp%ﬁ‘\ » PRSI BB AR M, - AERfEH
fHalt - HASTERGILOVAEFIERT - ZIHEREREZ - R - JEMARE
M2 BR AR BRI » FAHTRE RS ISR - i
H#EZ - OHIM FHhiils ECI HYITES » TTEUER St S RIRR b TR R B E
ZFEE AR TR R RSP E -

R - X.T

(-) AR

FEEIRGIED% (Lanham Act » DU B %) * IS0 E SR B — 4
T TR B BB S RAT > LIRS A e
N ZEFENE A LLER PRSI ECH RS » Uit A (B2 i ey
BB o — L FIARRERS4AY Qualitex Co. v. Jacobson Products Co. —2% »
SRR R AR I E R (R 2 1% fism Al USPTO &
G E RS - A= OOO% Wal-Mart Stores, Inc. v. Samara
Bros., Inc. Z=%° E2faHE (trade dress) 275 ; —OO4E Inre NV,

3L The Office of Harmonization for the Internal Market, supra note 26.

%2 Mark Devaney, The Future for Non-Traditional Trade Marks in Europe, Europe Patent and
Trade Mark Attorneys, GJE, http://www.gje.com/News-Non-traditional-trade-marks.html
(last visited Mar. 25, 2013).

¥ Lanham Act, 15 U.S.C. §§1051-1142 (2006).
¥ 15U.S.C. §1127.

% Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 162 (1995); see also S. Rep. No.
79-1333, pt. 3 (1946), reprinted in 1946 U.S.C.C.A.N. 1274,

% \Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 209 (2000).
10
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Organon Z&°" B (taste ) FREME ROIEDREMEATEE: - tAERL BRaHE |
—OOS1 4 Nextel Commc'ns, Inc. v. Motorola, Inc. 238 1 In re Vertex Grp.
2% EpPEERE (sound) HIATRER BRGNS -

ERREFIREESS) ( The US Patent and Trademark Office » L Fsf& USPTO)
B RS A SRR - YRS [ IEARE (CHERRY
SCENT, Registration No. 2463044 ) “* ; — I L OEE IR ERGIEST In re
Clarke Z£* 7+ Clarke /MEF—IL/ U RS, - iHEY LR

(the Trademark Trial and Appeal Board ) #EARERE » NI EHARAVERAEREHE
e TR A" - FEHL  HRERURRER R BRI TR > IE%E
BRI SE MY AT ™ » R HEIERT > E=00—F k1l £
B 4 A$RH 10 fRepgE -

FEANRVE T2 A rECiE ST - OSSR - 8 - 5 - miE s
RERTT S ERR T B AT ™ AR FE LR TR RS »
BT EER B IAIIAE® - USPTO $HEMRRG St - FLE

¥ Inre N.V. Organon, 79 U.S.P.Q.2d (BNA) 1639 (T.T.A.B. 2006).

% Nextel Commcns, Inc. v. Motorola, Inc., 91 U.S.P.Q.2d (BNA) 1393 (T.T.A.B. 2009).
¥ In re Vertex Grp., 89 U.S.P.Q.2d (BNA) 1694 (T.T.A.B. 2009).

Manhattan Oil “Cherry Bomb” SouthBay Fuel Injectors.

' In re Clarke, 17 U.S.P.Q.2d 1238, 1239 (T.T.A.B. 1990).

*1d. at 1240.

Malcolm Gladwell, Trademark Picks Up the Scent; Tread's Smell Gets Legal Registration,
WASHINGTON POsT, Dec. 4, 1990, at Al5.

*“ Douglas D. Churovich, Scents, Sense or Cents?; Something Stinks in the Lanham Act
Scientific Obstacles to Scent Marks, 20 ST. Louis U. PuB. L. Rev. 293, 298 (2001).

* Reimer, supra note 21, at 718.

* Singapore, Singapore-Israel Industrial R&D Foundation Invests $2.8m in Four New
Projects, Singapore Business Review (July 20, 2011), http://sbr.com.sg/information-technolo
gy/more-news/singapore-israel-industrial-rd-foundation-invests-28m-in-four-new-p (last

11
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TR BB A RS P - R RER B R EE > AT

pkzh - ARG RS BIDREEAVRTE - BF5 Rl A L B 2 SRk
TN > AVA RS AR (L E A2 ARSI A AT

FURATEE - IFHER - R HA A S HRA " kBRI SR & EB
FEE ~ EATRIRINIPE - FRIEHEEEE - M T BRI A
I TR IR R -

FEEIIE (REE BB TR A RN AEEET ~  #EahHIE BT AT
Z BT » B — U A T R E - SSEINESER Sy - AIlEH
FINHIE 22 (Statutory Law ) %7 (Common Law ) - #52 » USPTO
TP PR B HAS ESEEAR T N INEUR - #EAREIE SRR
FEIRENEARE - AIE R SOME & #5ES (the Hawaii Department of
Commerce and Consumer Affairs) » & = O——F{5A B2 SR i HEEST
fit - BEZAE RS R B AESE AN - A BECEE TR &= HHERS
PREFEE L CRiE AR R (B S trade dress ) jtﬁ?ﬂﬁﬁ (HRiE flavor)
% BEEF VR IR R R A RE

(: ) 4:@—’\33_,7'?.

MEAE R A AR L — » BT —/ UNOFFAEIIZER

visited Nov. 1, 2012).

#U.S. Ser. No. 85008626 (filed Apr. 7, 2010).

% U.S. Ser. No. 85063625 (filed June 15, 2010).

9 U.S. Reg. No. 2463044 (filed June 26, 2001).

% U.S. Reg. No. 3332910 (filed Nov. 22, 2004).

*L U.S. Reg. No. 3140694 (registered Sep. 5, 2006).
52 Supra note 48.

12
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AT FHEE (Confederation) Fij » JIZE AT AL E @ (Legislative Council and
Assembly of Canada) FCEEPGIEITHERE A% » HA&HIECOEAE =
FEIRGRESE (Trade-marks Act) * > IEEKPIREAZ SRR RS > (HERA
—JUHAERRA » hIE e 7S (the Canadian Intellectual Property
Office - DUNfifE CIPO ) FENIERGEEEMEIH » CIPO jr —OORFE—H+
NHBRARSCE - BIPAASEEIRETHRE » RS SRS IAERRA
P RS - LR AR A T ~ i - B {4 -

SR ~ B ~ BAE (sound, motion, animation, hologram, scent, taste, color ) &% »

&Ko EEET}\_DEEETDHH ’ :O*OE\Z(‘(EEE/fu nHﬂ i@%ﬁgk{géﬁﬁﬁ*%gg{%

At

“E o

—O—OF+H/\H CIPO ERHIMESRGNIIRE » FIEFT—H4
AR e EmaS AR 2E (Proposals for Comment Relating to the Modernization
of the Trade-marks Act) - EHEREIRTFIZEBTIAERE - a1\
4 Playboy Enterprises Inc. v. Germaine (No. 1) °" » 32 u#E Justice
Pinard 305 » BEHEERIROVETE R S EREE A VERCR » JUBFE T HIRL

APGERSER E N R HL » AR RS B B AR I RS AR A

* Trade-marks Act, R.S.C. 1985, c. T-13.
* The Trade-marks Act, R.S.C. 1985, T-13 (the “Act”) or the Trade-marks Regulations.

% Smart & Biggar, Response to CIPO Request for Comments re: Proposed Modernization of
Trade-Marks Act, Smart & Biggar/ Fetherstonhaugh (June 2005), http://www.smart-biggar.ca
[assets/CIPOResponse.pdf (last visited Sep. 23, 2011). See also Smart & Biggar, Possible
Modernization of Canadian Trade-marks Act, Smart & Biggar/ Fetherstonhaugh (June 27,
2005), http://smart-biggar.ca/en/articles_detail.cfm?news_id=148 (last visited Sep. 23, 2011).

% Susan J. Keri & Jonathan Burkinshaw, Non-Traditional Marks in Canada, Intellectual
Property Magazine (March 2011), http:/Amwww.bereskinparr.com/files/file/docs/IPM_Mar_20
11-SK_JB.pdf (last visited Jan. 14, 2013).

*" Playboy Enterprises Inc. v. Germaine (No. 1) (1987), 16 C.PR. (3d) 517 (F.C.T.D.) (Can.).
13
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I ETH R -

it Z A= KlmEmEEERE  (motion marks) ~ 2f[E  (hologram
marks ) ~ BEE PR Z AR 0 —O— ZFE = AR AT B
A MGM AE] CREtg#s R [ CIPO HIgEAFREA SRR =iy
SEER A - i R IE AT AR P FAVE R ERERE - sk
AUEBBREH I HFFARGEAEE » 225 (Z_O—=F_H) &AL
SRR REEME - B H SRR R Rt R e s e
fMEEERE NS - BFE FEER SRR AR S - TIEAREEA
HIGEHER R - FEMRREREEARE - BHE - 1Y - (EHEECRIEIE
B > FELAGRIEU I A\ B B - I -~ (RIEORE RS R -
ARGEH HeEE PRS- PR e AR FR R ]
SLHIRRAIME o JeRiis Z Ak m /MR ANV IE R R d - SHE 2 5E
(hologram ) ~ B K BIRERGIT » % S 2R RENERmAE - RHE IR ERAN RE
4iPRE LR E R -

RN FANR % -

PR TERER ~ RINFEHN - HAER SRR A FE AW E X
S At P S ATRE SRR P AT A PREERE AV 2 TR ~ Fiertas ~ HAS »
FE ) R HETEMEIEEE - QBRI | EAREEEMERIEIR
HHEN - IS B > P ARIIEFR TR AE OO —F 8 ES
Praraiees R A AR AR, - BUshO AR A = e N

® Nguyen Hung & Adam Lis, Canada Opens Up to Registration of Nontraditional
Trademarks, LANDSLIDE, November/ December 2012, at 42, 42.

% Inre Clarke, 17 U.S.P.Q.2d 1238, 1240 (T.T.A.B. 1990).
% Trade-marks Act, R.S.C. 1985, c. T-13, 5. 2 (Can.).

14
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I

BRER > DFIETEEREREE  AAINE - BRI B AR MO
Bzl et (Hisamitsu Pharmaceutical Co., Inc.) FiHtE H FEM—E
TR FH B TR RIS SR, » [R AR Z AR piE ER FR st - 058
B > WAE USPTO HUSSAMKRIE ML - A IE AR H AR
SERFTUNEDK - AEESE AR RPGIEREr: - IR A B LT HIHE
O ZAENEG FERIRE R S AR T T B R
K BRTEE R KRR | RIS R (MyIPO) (I EHiE
“OO—FHRATRESE » SRR EBEIN™ » E R AR R ) & B
—AERHUEMREE - 505 HEa it i e -
—NATERNENE R TN A RS EM P2 B Ra At
B (SRR RIS EER - 281 - B2 OO/ \FHEHEVARIUENBE
RN R ER BRI RIARSIE - ST BAREEED - SOy e

° ehaE \RIMBIMGIED (SR TE AR E R EE AR NIB PR BF S 4 -

http://big5.gov.cn/gate/bigbmww.gov.cn/gzdt/2011-09/02/content_1939013.htm (2013/03/26 >

RIEEHTH) -

%2 U.S. Reg. No. 3589348 (Mar. 9, 2009).

© HARBHES (%) HEE S A (RS S5 AP (% - BBERYY > hitp:/inance.huangjiu.
com/world/2013-03/3692287.html (2013/03/01 > F{&EHH )

¥ BEREAFRRAOI > RS EREIEE (A B Rk LUt
JEEJF » http://pem.tipo.gov.tw/pcm2010/pcm/news2_detail.aspx?id=87 (2013/03/25 » f &5
¥H) -

® EERkPEEGATERT S » http://www.myipo.gov.my/web/guest/cap-borang ( 2013/03/25

RIEEHH) -

% John Prezioso, Making Scents of Canadian Trade-Mark Law: The Case Against
Trade-Mark Protection for Fragrances, 16 INTELL. PROP. J. 195, 202 (2003).

5" Australian Reg. No. 1241420 (registered Aug. 11, 2008), http:/Aww.aromatee.com.au/ind
ex.html (last visited Sep. 12, 2011).

¥ WD ARSIRYEIRESARIE - BB IEEAS - BRI
SRR R > FRGARTES IR R Rl © BV & BRI RE A(E 2003 5 4 H 4 HBHEE
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WER ~ FrirEERER (The Intellectual Property Office of Singapore » £
T 1POS) » BECSERIEEAER » PR RIRRL Y Fish 2™ + (HEEIEF M S
AEFFFEHFEANFRP AT MR - 25 ui A S B T e
Bl » EEEEE S — BRI - SRR - (R ERERCZ R T - BT
ks T AUATHIE —EFEERE ~ A4 — s EtmatE - e B B T
BT AYRET BLFEIR -

PRERBOMNEE—EIZE - RS s A - —O——FtH =
+EFEEEE - AR ESELERRR ATNEEEEER - 5 4
STESFRFES 280 ELLE ) Hougs A AR R AR E TR
flizESE - Scentcom Ltd. B—ZRATELAES ZEE T FERFHY (Digital Scent
Technology ) /AE] » Lynxemi Pte Ltd. RILESse & it~ Ee T SEslEeiitE
BEHEAE » WRAFFRETERRBERAANME T RAEZM (Miniature
Digital Scent Module ) - jEEEZ AT BN EENHS, - ZEE e ~ 1% &
SR » JETTIS A 45 & 4RI 4D (4-dimensional ) 355" - ATEE#IEG VAN -

I

HATLURPR R AR B S T AT T

T > AP FRAREAEE ~ A7 IPHEE ~ D7 SRsiEE - SEEARGIE - TARPSEAE - ROk
TEREEAEES AT AT  AKEEE BRI TR S Pt T2A 5% - AR TE&
BURF » http:/Aww.ipd.gov.hk/chi/trademarks.ntm (2013/03/25 - &5 H) -

% 2013 4 1 HASIEHE T AKRIE | HIRESE T AR B A TS BT AEEER
R R RSE TR » R RIRRGIE S S A ZEILA 3 4 AFER ~ BT~ BO - /1
AL S (302408607 ) ~ VAT ~ bk - FiELLR$2TE (302408616 ) ~ 4+ ~ I+
HOFIEEEBRLL R T (302408625 ) « AR A TEEBURAIERAEREZ N iz 25

http://ipsearch.ipd.gov.hk/index.html (2013/03/25 > g&FHH) -

" Singapore, supra note 46.
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1 (S REAE AR - AT S BRI R T MDA
R RERIRPE AR A PR E] > oSG BRI A B TR
TEPRIEZ PROERE -

2. B > % CTMR 25 4 (M - BRI U LUR S A
&~ ¥ B - REFWGIR RS > R LEEE P insdRssiiit
NPns R HHER > BEATHEE ARt - SRR A AL SN -

3. B (EATTHk R R BASH IR H A R R i s s H A AR f 2
R > (2 e R I A S RS B AGZ AESnAS » TR
CREAZE SRR - WERTRER R IR -

4. S5 USPTO SHESRIARIEREMISZ (> MBI m] 5%
PIREHER - RIPIREE B FEE > AT - RIE G IR
NEDIREMAVRTE © FLZAARIR -

5. 500 ~ B~ GBSO EREZ HEEREMEE -

6. AR RIRPIEA A PREEREEA VIS A Pl ~ FEARPELE ~ HAS - 3 -

F~FRRTERR

ZO——FIHOETGFIHEEHEHRE SRR — S T - FlI RS
TR T v T BERI I 2RA R - Net Cost #BTTEEERE -k 5 TR
s (scentmachines) » & HEMEHESFUHIE » WERESAAE L - RS
TIre Tk - MR ARATEYR - TR AT 1 GHES 99 FETRAF A
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& [EEEEEE /D TR 7% 0 ScentAir A\ EHEE/D 350 TEGAMMES T
& > AIBEEAIFRAIZERZE4: 5,000 7172 HRTAVE 5 FEMAE T4t
51 80% M > Nike A EIFLEEHIEIIES G 2/ Vi 80%H Va4 »
WAEEHAR S5 FEESENZ ARG LIRS B AR RILTEIRE N kE
EREEGRISAEEIIHER > ITHEET/ NEM RIS » Eeakkt
I 3 [y e -

NEHIRS S B AR HVRCERe (L —) - (EREE RS2 R
TR - RERIVECIEAESEER 16 & FHRFES 2 BT
2 R EERR AR ARSI B IRE R S RUE EINIM 282 o RREITER DA
TERANERA TN TAERY © AT SRR A= R - I BB ERER
Z AR Ry R PR TR R A B s  NHYRRE - N
EREBET 2 RIARFT ARG » B 2 ARG ESS AR
i (General Motors) {HFH# B EH (Nuance) HYEH » H - OO=4FFHEIT
RIS AT ey S R | (S R AR AR R R 0 E
RIREHER M A R aZrsin I T BERERT - AL R SRR a
TE -

™ N.Y. Grocery Turns to Scent Marketing, CBS News (July 18, 2011), http:/Awww.chsnews.
com/2100-500202-162-20080320.html (last visited Nov. 10, 2012).

4.

 The Smell of Commerce: How Companies Use Scents to Sell Their Products, Independent
(Aug. 16, 2011), http://Aww.independent.co.uk/news/media/advertising/the-smell-of-comm
erce-how-companies-use-scents-to-sell-their-products-2338142.html (last visited Oct. 13,
2012).

™ Churovich, supra note 44, at 301.
18


http://www.scentair.com/
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= % ot o ] 75
B — + ASEAIE AR

/"\ uirﬁ ,

- REFEAR

EEREEFFERERE (United States Patent and Trademark Office » DU NESfE
USPTO) "°HI4ENE - » A EHESAIRISBURF it (RE=) - HESH -
ZO—=F—HASH "scent marks | ERAFETHEA USPTO 3 Z47

(Trademark Electronic Search System » fi&if TESS) > HiFH 41 &kl » Hep

AN S VB AU - [EIHAR > http:/mypaper.pchome.com.twisou
/post/1285202905 (2014/03/19 » F{&HHH ) -

75 USPTO, http://portal.uspto.gov/external/portal/tow (last visited Sep. 18, 2011).

’" Trademark Electronic Search System, USPTO, http://tess2.uspto.gov/bin/showfield?f=toc

&state=4009%3A211550.1.1&p_search=searchss&p_L=50&BackReference=&p_plural=yes
&p_s PARA1=&p tagrepl~%3A=PARA1%24LD&expr=PARAL+AND+PARA2&p s PA
RA2=scent+marks&p_tagrepl~%3A=PARA2%24COMB&p_op_ALL=AND&a_default=s

earch&a_search=Submit+Query&a_search=Submit+Query (last visited Jan. 21, 2013).
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17 LAY - it 24 SErPAPaE SRR - (B ERkmEiE” ;
SEEEEPR PR E AP IEART - BB B E R et M Sl A
AE o

BRI VR e BRI AIMPB IR - fE T
TESRIRAYARAR K FLRRAAEER - E s =(Eraie - (E55—(EE8aETT
& " HPRIRY B R RE AR MR » 5 DAV R DR Rk A T RS
TR FRsPatE - (BB M AR a2 Y R SRR » 1 B e
R > AR ESE IR REE AR » R AHlE T
BN EIRERAVEE I A Bt - DERAAR AR MR aatE - DUTRE
SEEH SRR PR F R B — e -

= i R il e

Y[E] e 2fZE & (the Trademark Trial and Appeal Board - f5f#

TTAB) i B patlify S - W RREIAEE I Sl AR

FEE R - BE - R RS IR - BN SRR

(distinctiveness ) (S o

2. FtpirisEE (functionality ) HYZE(f:
G R AN EHILIRE > (EARERRIL HHRPEAE -

3. |i%& » B e iEn e A Mk (confusion and dilution )

8 412011 4 3 A 31 HE:fHEsE 85025223 (17 Mk &=E | (WING HONG KEE) & &

#he , (Tian Xiang Pa) P HHER7S (scent) o

" R > ARSI - 2 B - T8 LOBEE4E - http//ww.moea
.gov.tw/Mns/populace/news/News.aspx?kind=1&menu_id=40&news_id=26128( 2013/07/03
CEAEEHTH) -

8 Nextel Commc'ns, Inc. v. Motorola, Inc., 91 U.S.P.Q.2d 1393 (T.T.A.B. 2009); In re Vertex

Grp. LLC, 89 U.S.P.Q.2d 1694 (T.T.A.B. 2009).
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http://web2.westlaw.com/find/default.wl?serialnum=2019168968&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=1013&tf=-1&findtype=Y&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084
http://web2.westlaw.com/find/default.wl?serialnum=2018167092&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=1013&tf=-1&findtype=Y&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084
http://web2.westlaw.com/find/default.wl?serialnum=2018167092&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=1013&tf=-1&findtype=Y&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084
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AR EL R AT (Cedar) SRS - T HIBREAE AT
soiE > NIDHE AT GRE R ERS SR -

(— ) ?‘!;‘"}";F*#'é‘%&‘f‘]'ﬁ;ﬂ o %ﬁ"_ﬁ‘ﬁﬁ;—

R OB R RS A ACTR » AR AR T
i EIRSREE ERER E ARE a A  EeRt RS TR
B IR BRGH RS BER - —IU U\ SRR A
HLARRE - SR R AT CHIRECE TR - R~ B SR
) AR R A VR LR B S
B IR AR RIHGENR - I ST T R M
2% - KRR E EESA (L BEDO N s LA
S -

SHBIRHT A (Lanham Act » BT I2) WE™ » S EFITA L3
PEEREIIEE - FOVEEERRAIE F9 USPTO ikt - Sas by
75 » SRS THAINE ) B 5 - SRR O RS

o IR Ry b TSGR BB BT ACSCIEE A SR A E B - Anne Gilson
LaLonde & Jerome Gilson, Getting Real with Nontraditional Trademarks: What's Next
After Red Oven Knobs, the Sound of Burning Methamphetamine, and Goats on a Grass
Roof ?, 101 TRADEMARK REP. 186, 191 (2011).

# 15 U.S.C. §1127, S. Rep. No. 515, 100th Cong., 2d Sess. 44 (1988).

® BRE AR AR

8 Lanham Act §45: The term “trademark” includes any word, name, symbol, or device, or
any combination thereof— (1) used by a person, or (2) which a person has a bona fide
intention to use in commerce and applies to register on the principal register established by
this Act, to identify and distinguish his or her goods, including a unique product, from those

manufactured or sold by others and to indicate the source of the goods, even if that source is
unknown.
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http://web2.westlaw.com/find/default.wl?tc=-1&docname=0133042901&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=PROFILER-WLD&tf=-1&findtype=h&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084
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Friendly ;EE#E— 1754 Abercrombie & Fitch Co. v. Hunting World, Inc. —2Z&%
o R ES IR B & 7 R Se R AR R #Z5 » RrE et A B lE A
/RS (e RS AVRRATRE ST » FHREERA I 9855 » 4Ho RyfERiE: (fanciful ) ~
LR (arbitrary) KRt (suggestive) PR © RASIMERIEAHE IR A
HABNE - B ETETS E 2 EH » HASREHER & SR R me
PR AR - BILEA R A » BIATE 2 55 7% (Secondary Meaning )® -
NI » SRR 35 A\ FH SR I VRS s iAol Ak -
SRR AR B -

(=) Frrit 28T & ihp B IRFE

SEFE R E R S L]0 - 4408 - T79% ~ 3 Tadss &0 Qualitex
KPR A RAPIIAESS - R ERE R AR m eSS - win]
DAEHEE R AR M OReE > QSRR+ B S S KGHVERE S - (HARRHIR
EIICTRAILIEEDS ? G- Katy Perry HUEH ARHEHEEE™ ;: —O—OfFAA
ffy Sactown € FIEIFIARG &  AAEEERIIREIE » FIBS 1w

% Abercrombie & Fitch Co. v. Hunting World, Inc., 537 F.2d 4, 9 (2d Cir. 1976).

% RN g AT N YITIE © (1) (4 S e R G

BFE (2) CRIESHEAER - BERER 5 (3) HERNRCATH RS

Kt (4) &6 T IRE DLBOR - B{HEPH R 2 A 5 S (e (free ride ) 2175y
(5) [EFHHRIIRA - Badsshness - $HEERE - AT ISR B AR A - M4

SMPHZ EHE - 2 REGEIEY - 25000k PR AIREE - H 168 - BrEbRihiiely

ARRAE] - E5T=Hx (2007) -

¥ 15U.S.C. 81127.

% Katy Perry J525B3 A/ EHT- » 2010 47 8 [ #{Ti{J2H#E " Teenage Dream ;> MARTIN
LINDSTROM, BRAND SENSE: BUILD POWERFUL BRANDS THROUGH TOUCH, TASTE, SMELL,

SIGHT, AND SOUND 217 (2005).

% Sactown Magazine (April-May 2010), http:/Avww.sactownmag.com/inside22.php (last

visited Sep. 15, 2011); Joseph Plambeck, A Magazine That Smells Orange, New York
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http://web2.westlaw.com/find/default.wl?tc=-1&docname=15USCAS1127&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=1000546&tf=-1&findtype=L&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084
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I

TRAEEE IR V% B TR R AN B SRS ACE A AR e
RS M AR NS RIS ARRSIE - 5 » WRZ Rk
REFRFZH AR (functionality ) - WISEEIRGEE FERARE (TTAB) RUSHIEEEEN,
AR TR > B A B NIEC & (R > RIHRE R4 IR B S AL B R
73 A SeFFLAE IR HREE TR AR (flavor mark) -

1£ Lindstrom A A SHE-= HHEBHANTHIZE » 5 4R T ALk
R Y SR 2 Y - A 2,000 Y 2E 4
BRI - AR A

1. e e SR E e WS R RO e ?
2. ZihSRIRIREIGEH ~ FAAH AT WS ?
3. {ARESEIL MHEE G R IBEEZ R - (SRR SRRIT

AVEEHIARTRE R -

Lindstrom 525 - \HIE4ER 5% 2 sgaEL » ABaR HECE - =
{8 31& T 5096 - {HIEHESRERHAEREE EE 6606 ¢ LR THRIbR= -
NSRS R AT © AMRERRIRHIBIERE s e
PR - TR S AT B R S, - IR
MR > SERPRAIERIIE T LA - 4 RaR SR BLAPIS=dr HEC IR AR
SR e S ER PRI S =g e i e o2 AN = PENTITFAR =i e

Times (June 7, 2010), http://mediadecoder.blogs.nytimes.com/2010/06/07/a-magazine-
that-smells-orang (last visited Sep. 15, 2011).

% \odka Manufacturer to Use Scent Marketing, CEDC, http://ww.cedc.com/news/brand/v
odka-manufacturer-to-use-scent-marketing (last visited Sep. 15, 2011).

% In re N.V. Organon, 79 U.S.P.Q.2d 1639 (T.T.A.B. 2006).
% LINDSTROM, supra note 88, at 219-220.
% 1d. at 110-122.
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http://web2.westlaw.com/find/default.wl?serialnum=2009429880&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=2&rs=WLW11.07&db=1013&tf=-1&findtype=Y&fn=_top&mt=LawSchool&vr=2.0&pbc=636B9401&ordoc=0359845084
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2 HEELAWIRHIESE - BHE MIHEERE - BB IR0 FRE -
BRI USEL ~ S =R | TEMRAIME 4,000 FEEEASEMR - BIEEsi—
(BT AR AR B - BRs M A e S e A A S b PRI
A BRIk % O -

() F2 E# i Beng @&

PR S IR e s E > A S (e TR e M B
HARY - HPiE L YRGB A P A AR
EEEAYEEA - 40 TrafFix Devices, Inc. v. Mktg. Displays, Inc. —2Z& » JEfiE—
(e S A B R IR ISR - EaGt v ETedeE - (R ER
fErp AT R - e B R SR ASTIRE - R, - VA oA
E SR EE S MRS ZE Bt AT DU(E F o8 SR AL B RroR DIR B HINAE A
Brunswick Corp. v. British Seagull Ltd. 2% 1 » F5E80L S 22D BT R
BRI RV » R REH R A S R SR e
DL et -

P BRI RE M S MR —EK | BB EER
AR BN T TIRER AR A AT » D IRt E Ak o
R R E e E O Inre Clarke —2% > S0k I3
DIAZFIEEMRAISHRAR - I B I A S - DRI Fes EL Rk

* TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 31 (2001).

% Brunswick Corp. v. British Seagull Ltd., 35 F.3d 1527, 1532 (Fed. Cir. 1994).

% Inre Clarke,17 U.S.PQ.2d 1238 (T.T.A.B. 1990). Ef%74 1997 ££9 H 29 [ » [RE=E A
SRR - EEUEHIREUY - fnpit e R B S &
B R NSRS A S HIRYEEE > Lanham Act 81(d), 15 U.S.C. §1051(d).
TErE RIS L S /N - R A SR IR RS - ettt
erybECH o Lanham Act 888-9, 15 U.S.C. §1059.
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I

R P © 28T > & HaE N E S HE AR R - Sz h A B A
DURRAY RS i > VR AT DA R - IF HERBH R SRS EER
RS Y o KRS EEAIRER S T RS - O SHYS RS RER At
WHHE

DRI /KA %8 - M AR R A SRS _ IR
SRR - 47 Calvin Klein Cosmetics Corp. v. Lenox Labs., Inc. —2Z2% o1 »
SEBEBL eSO SR AR - BIIEE Calvin Klein (b
NEIRRER I S R H A KR BT R R RRER AR SR —
SEGESARERIELE » Smithv. Chanel, Inc. Z£* 1> F3REREINE > BiE %5
TEBUHZREERS - BIRS (B EST A #EuE (FEi ) BREELE
k> HE M EEHEEEELEE  Z S I S A A
Charles of the Ritz Group, Ltd. v. Quality King Distributors, Inc. Z&'° » ;55151
SR RS G /KRB S » ik AZEHISHYHH ; Saxony Prods., Inc.
v. Guerlain, Inc. Z&'% » 5 B ERUR SR KE » RS ERMTRE R,
BT AR AR ARE BN - SRS T R NE -

FNAFBR %8 —(EATREN - BRIl E R
2 FRER RrafalEEREM 2 RRE - MR EC S 8
ARERR Ryt PR > Frasnaikn | i B B A A (R R e A4S

VM e — 55 0 H 241243 > FEEIEHHRAT] (2008)

% Calvin Klein Cosmetics Corp. v. Lenox Labs., Inc., 815 F.2d 500, 2 U.S.P.Q.2d 1285 (8th
Cir. 1987).

% Smith v. Chanel, Inc., 402 F.2d 562, 159 U.S.P.Q. 388 (9th Cir. 1968).

1% Charles of the Ritz Group, Ltd. v. Quality King Distributors, Inc., 832 F.2d 1317, 4
U.S.P.Q.2d 1778 (2d Cir. 1987).

10 saxony Prods., Inc. v. Guerlain, Inc., 513 F.2d 716, 185 U.S.P.Q. 474 (9th Cir. 1975).
25



26 L B RE: 2014 £ 6 *

AR | BRI » SRS — A AT
FORESRE > OHFTIE RkPEUE EA HUSRE » DL TR BT S
i -

SRS E R

Sk ERER BT R A ZE 22 (The Mitchell Study on Trademark
Litigation ) J2—IEE—/IU4F-t H 7 H 3RS E (Lanham Act) Bl
7 BI=OOEEFZH=A—H" %kl - B8 2,000 4 (404 2,762 ()
HIZBIERTHEIRITSE - HLrh e ARG R 2B 35 1  JR&SRAIELE
HA 37% » AR R LB T 5096 By - —O— %
5 28 {FEEEZER 12 (AESEEEMHI ARG - 28 (EEEETA 9 Rl
SRR RIMECY » fer s E SR M aE 26 (M -

G E RN SRR AT FEE - SR T A i B SRR R TR
antft o B TRGIEREAIRRERE - ARk Zan It - (ENE A
—lE&gy o RNEERLY — - &7 BRIl - SRPARSIRLVERFERG I AR
THREME - T H B R A PR aEas - e e RE R R RS
B P RS - B E PRSI SO N A o BRI AR

192 Methodology, Mitchell Study on Trademark Litigation, William Mitchell College of Law,

http://web.wmitchell.edu/intellectual-property/the-mitchell-study-on-trademark-litigation/met
hodology/ (last visited Jan. 21, 2013).

1% Mitchell Study on Trademark Litigation, William Mitchell College of Law, http:/
web.wmitchell.edu/intellectual -property/the-mitchell-study-on-trademark-litigation/ (
last visited Jan. 24, 2013).

1% Mitchell Study on Trademark Litigation, Graph B: Total Infringement Claims
Established/Not Established, William Mitchell College of Law (2007), http://app.wmitchell.
edu/Trademark/home/GraphBWrap (last visited Jan. 24, 2013).

1% Kenneth L. Port, On Nontraditional Trademarks, 38 N. K. L. REV. 1, 25 (2011).
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I

PROREH ARy Rt ORI e A RS - 1 m] DU A A e
IRABHIAR R M B E IR - FIERTEERT LUK - FEGEIEDL T
riSEaRRK > JERVEIRFEERET TR B LR iER R - BRH
WEEEE AR HEEEE FHRZ SRSk b Em it - 25N
HEARBAVETRE LRSI A B S - (AL > BENEEMEHER
LB BN EE R EE  AHOEN: - BEE - RT3
B ARHEEMGHE - DA R | ZREAEREUE -

(-)FpENENE

EERE —BEERISIRAT SR HE AT GHE (consumer survey )
BBhE 7754 > 40 King-Seeley Thermos Co. v. Aladdin Industries, Inc. —2Z&'® tfs
¥} M Thermos | EEE R BEZHIRNEREY B B AS GRS HE %
KRBT EEFT RIS FRE » 2T AR B R AR R B A
ZERFTERHALC B MR T5%0MIEE SR REvKIEEE Thermos -
1296 NFIEEL By T PEHE | 4418 > DUNE BRI S SIS B
B JHEETIE Thermos —5aEREVKIFIN 5 > A0EFTHTUCER fy 1k
g A > IR AR A B R — R R ANy a » SEAMS
FEE R - e -

ARG RENE"
L G R -
2. SRS HEIEIRIEGT - IR -

1% 321 F.2d 577 (2d Cir. 1963).

197 Reimer, supra note 21, at 724.
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3. MG EEEEEEEN -
4, BEH TE R ER R EE T -

SRIRPH R EE R BT  JE ~ BT - ZMARISHIREE G
EHTRIRAVSERE - [FIRFE AT E EE et BTG E AfEhfE - &2

BHTARE © K2 - EZaia i iR R an - AL B SISO
FRaan B > A A RERE AR TSRRRE -

£ PR R R B A R R E

R A Pt B
SRR A A=A A=B
REATATREME i A FIRERRE B
A B B=A B=B
REATATREN: B HRERE A o

SREUAGTEE T S RSk DR A R e E M -
PRI A FREAR RS IR R KA AEROARLVAMRE - BIEESRA E
BPRSEIRFERYEIE T - (R FIAGER - RIESEIBAIAR - Ay
BEH[REGERATRIREN: - AHSE > RIS IR R E E S HERIIIE
B L 0S8HYZER A AT TR R A S A S e M B I R 2

8 A fEE TR 2% 1 Reimer, supra note 21.
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I

HEERSRRENER » FI B E B P B BLEAS
AR HATR S BT — R B RO s A T TS
RETERIRN ST -

FapfarfERl=t - A AR R A IR )] RIS B R
T - B B AR IR R R - BRI AR
SR AS R B e B ] — P A AR 2 R (B P T A
A AEIEE NS HOMERE S B S \ RS T » SR AN —E
FTEEEAEAE T RMNEE ) 1ETHE - UEER - S5 ABER
BEIBATRIITRE - BT S RIS NS /TR - S AT B
[FRIEAZRIE - Wit - O RE RS BB R - s
TERARY EAE > 53T

(Z)TRAFRL A | 20T HF

EXIHES R O] DA 2% LRI ORE - SEEUEA R R AR
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1 David L. Faigman, Mapping the Labyrinth of Scientific Evidence, 46 HASTINGS L.J. 555,
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1. % %|- : Sykes Laboratory Inc. v. Kalvin

— 1)\ FHAEZEE Sykes Laboratory Inc. v. Kalvin Z£™2 of » 2[F§ Smith v.
Chanel —Z&iHIAEEH - (7B PRSI A DIRE S REIRETH 0T » i
TTHR(HEHENEE - ARERNOHEERAEGERT - R BRI A R4 ey
TR EVEAR > ARSI R | ZE8EHE > DL General Motors Corp. V.
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AN EFVAE R eGSR SR E et S I T Ry - WRIERR
TEE HEEES TEESRSI 2 E | (likelihood of confusion at the point of
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(1) FREPSENEE - AZEd GM AFERY "GMC | BGETRFEIEE N -

(2) FEmmZ FHRAME - A RS RSV R GM L

‘dilution’ means the lessening of the capacity of a famous mark to identify and distinguish
goods or services, regardless of the presence or absence of — (1) competition between the
owner of the famous mark and other parties, (2) likelihood of confusion, mistake, or
deception.”

12 gykes Laboratory Inc. v. Kalvin, 610 F. Supp. 849 (C.D. Cal. 1985).
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14 Scarves by Vera, Inc. v. Todo Imports Ltd., 544 F.2d 1167, 192 U.S.P.Q. 289 (2d. Cir.
1976).

Y5 TCPIP Holding Co. v. Haar Communications, Inc., 244 F.3d 88, 93, 57 U.S.P.Q.2d 1969
(2d Cir. 2001).

18 H R. 683, 109th Cong. §2 (2005).
"7 15 U.S.C. §1125(c)(1).
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18 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 429 n.10 (2003).

" Syndicate Sales, Inc. v. Hampshire Paper Corp., 192 F.3d 633, 639, 52 U.S.P.Q.2d 1035
(7th Cir. 1999).

12 port, supra note 105, at 31.

2 S, Patent & Trademark Office, Trademark Manual of Examining Procedure, TEMP,
http://tmep.uspto.gov/RDMS/detail/manual/ TMEP/Oct2013/d1e2.xml (last visited Nov. 28,
2013).

% Jerome Gilson & Anne Gilson Lalonde, Cinnamon Buns, Marching Ducks and

Cherry-Scented Racecar Exhaust: Protecting Nontraditional Trademarks, 95 TRADEMARK
REP. 773, 816-817 (2005).

13 G ftE— - BRAE © United States Patent and Trademark Office, Trademarks,
Trademark Electronic Search System (TESS) (79035414), http://tmsearch.uspto.gov/bin/gate.
exe?f=searchstr&state=4808:8ihyan.1.1 (last visited Mar. 24, 2014).
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' See Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. Rev. 621, 636
(2004).
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‘,‘K‘@( tfoods

= kraftcanada.com, see hitp:/Mww.kraftcanada.com/en/nome.aspx,
http://www.amazon.com/Kraft-Macaroni-Cheese-Three-7-25-Ounce/dp/BO00W7V7WQ
(last visited Oct. 17, 2012).
127

126

Reimer, supra note 21, at 701.
12 Beehe, supra note 125, at 636.
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The Smell of Memory-A Research of Scent Marks
Sheng-Chen Tseng

Abstract

Nontraditional marks can be registered, enforced, and protected only if
they distinguish the mark owner's goods and services from those of others.
Proving non-functionality, distinctiveness, and confusing similarity for sensory
marks also challenge the Trademark Trial and Appeal Board (TTAB). Taiwan
had improved its Trademark Law by the Legislative Yuan in June 29, 2011.
The purpose of The Trademark Law was followed the Singapore Treaty on the
Law of Trademarks and international trend. Scent Marks has not been protected,
but Taiwan Intellectual Property Office (IPO) would accept the registration of
Scent Marks in July 1, 2012. This article will specifically address the impact of
Scent Mark in modern Trademark Law. Part | will provide an overview of
Taiwan Trademark Law; Part II will introduce the United States Trademark
laws and cases; Part I will discuss international treaties and consumers survey’
effect in confusion. Finally, the issue of this article tries to discuss the Law and
intends to suggest the other new statutes to comprise the Scent Mark protection

in Taiwan.

Keywords: intellectual property rights, trademark, scent marks, nontraditional

marks, secondary meaning
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