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The Governing Law of Obligation Extinction
in the Set-off Situations

Chih-Peng Hsieh
Abstract

The extinction of obligation means objective extinction of rights
and obligations that influence the substantive contents between the
parties. Although the causes of obligation extinction, elements, and
binding force vary in different situations, they are heavily associated
with original rights and obligations within the application scope of
choice of law with several exceptions. As of now, the controversial
issue deals with the determination of governing law involving the
set-off situations. Due to variance on the recognition and set-off
regulations in sustentative laws among different countries, the choice
of law rule deviates even same principles of domestic sustentative
laws and international private laws (conflict of laws in the US) are
employed. England adopts the law of forum (lex lori) to determine its
governing law for cases involving the set-off situations, while France,
Belgium, and Italy adhere to the laws of forum by applying the
accumulation rule. In addition, Germany and Austria tend to use the
permissive (passive) rights to decide its governing law for the said
situation. In order to implement proper laws to be applied in forum in

terms of private international laws, the essence of locating accurate
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governing law should be totally separately and independent from the
contents of substantive laws. In other words, the choice of law is not
in pursuit of most justification from the contents of substantive laws, it
should aim to identify proper applicable laws pursuant to the specific
facts in civil matters involving foreign elements meanwhile taking
relative substantive laws into consideration to warrant law choosing.
The newly revisions of the Laws of Civil Matters involving Foreign
Elements in Taiwan merely add general provisions for obligations
extinction, but the revisions did not particularly regulate the nature of
set-off in applying substantive laws. There is a room for proper
selection and application of choice of law in the set-off situations
when different laws conflict. This paper proposes to decide proper

laws in proper forum involving the set-off situations.

Keywords: governing law of permissive (passive) rights, set-off of parties’
expression, mandatory set-off, governing law of obligations
extinction, governing law of set-off, governing law of compulsory

(active) rights.
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