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JHIET FBAR AR - = PRI & A IR T2 {EEE 1
ﬁ%ﬁvﬁqy%mwww SHIEE > T R E] 10 FE0r IR
50% & FEPUEIE] o B TOHEPEE AR e L O RS 1 T OO e E e
Dy SO S 9 FBAR ARG & iV ] - FBAR
- AL EEE Y EGER  F SALS T S A 5)5)  XRE
[~ g B A= @ TR B R R s - Tﬁdp
W HL =TSR 2 R RIS - # B e AR

! i?liﬁ ) E 1&{5}1;1 FBAR ’5, @q\;l ' » FEPRT1 > D34S 0 2009 F 9 F
23 [1-FBAR = £} Foreign Bank Account Report > Iy, =" £ £} Report of
Foreign Bank and Financial Accounts o [[1< E% " 9t s B«I%waf,fﬁg[[[ﬁ%t’lﬂl%ﬁ,
* 0 PRSI TAR L -

2 R Fif 7119 = FBAR 1% » Sy 14 » A231 » 2010 6 #] 30
[Io

¥ Lynnley Browning, U.S. Seeks Reports on Americans’ Foreign Bank Accounts,
The New York Times (May 15, 2008), available at http://www.nytimes.com/2008
/05/15/business/worldbusiness/15iht-15tax.12901104.html (last visited Dec. 31,
2010). Laura Saunders, IRS Gets Tougher Offshore on Tax Evaders, The Wall
Street Journal (July 20, 2009), available at http://online.wsj.com/article/SB12480
4796387763807.htmI?KEYWORDS=FBAR (last visited Dec. 31, 2010).
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F et E T R R éﬁ TRERLAE 1 FBAR
fol » I ea e o | - 1 IE FEEC S E#“JTE'F{ ‘Eui FBAR
VEMEF oiﬁt%@»ﬁﬂﬁ% (Law Revnews) ’F‘“ E I]Jﬁ*é F,F,J FBAR I8
it tep *o iy 4 (1 ickL FBAR ? £5f £ [ﬂ@ﬁ Pp=guE! 2 58 FBAR
Fl— 55 T HsET 1% | (Disclosure Form®) 4L rﬂ"] P~ (United
States Person) 3OV FIgR* ~ 3 MU ZBE AU S AR S AR
S S e N | E'FI'%T@C}T‘??@WJ? F%fdﬂ TR AL R B
IRF1V YR 2 ol | IPRLE S b3 B [ [l EE D EH'&‘W%@VE %%
’“J%tk PR PRERITT ?iiflﬁlﬁ ° FBAR 1A 2Pk o |~
Jur O#Eﬂj@&lg plﬂﬁiﬁ|5\ ﬁaii ,(The Bank Secrecy Act of 1970)
FIEITE ] FBAR Fl1EHIE o JEPIFEARENS » 28 I = 35 8 -
FIEREE 2 OO0~ &F Jo — B> BE V& B THE
LIS R 2 PR E TR B R LR (RSN 2 SR A | e

d e.g., Hale E. Sheppard, Evolution of The FBAR: Where We Were, Where We Are,
And Why It Matters, 7 Hous. Bus. & TAx L. J., 1 (2006); Courtney J. Linn,
Redefining The Bank Secrecy Act: Currency Reporting and The Crime of
Structuring, 50 SANTA CLARA L. REv., 407 (2010).

° FBAR [ gk 5 RS 1970 & Al BRSplsiiy T itk | (The
Bank Secrecy Act (“BSA”) codified in 12 U.S.C. §1829b, 12 U.S.C. §1951-1959,
and 31 U.S.C. §5311-5330 - }é\?@&[ﬂffﬁ[&% (The Secretary of the Treasury ) =

MR -

® United States Person means “a citizen or resident of the United States, or a
person in and doing business in the United States.” See also, 31C.F.R. §103.11(z);
Department of the Treasury, TD F 90-22.1, Report of Foreign Bank and Financial
Account (OMB No0.1545-2038) (Rev. October 2008). (Hereinafter Form TD F
90-22.1, http://www.irs.gov/publ/irs-access/f90221 accessible.pdf (last visited Dec.
29 2011).

" Sheppard, supra note 4, at 3.
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bt %Lﬁiﬁ'iiﬂﬂf'@ﬁ PRy - F M E T RS R ) (Tax
Shelter ) * 3 (= [ 4 pb ~ 20 7 A - Tﬁzl*’*ﬁﬁ“ﬂ%ﬁh?ﬁ[
TURE L B SRR S RS TR B AR R
rﬁﬁ':ﬂ B B - e a[ﬁiﬂ‘[ﬁwﬁr = OOPI= Frrplgips S
B [EAllsE %) (American Jobs Creation Act of 2004 ) 10 HliEgt
SR PRI © F PR S 1V BT AR

® Tax Shelter "F UG | ~ FIEE T~ o Y JAY ER - PR
B i B BB AR B AR IR A
HEN I/[Eyla;ﬁ‘/#’ﬂj s YU > 1) [ A (SR B S B Y A
S Pjru 2L A FRNE gl 4755 I 5 :F"Em » 5 3245 (2009) © iy
BRI AR AP L AR T AR PRI - (iR
YRR PE PRI YRR I RLRED TR AL o
See 26 U.S.C. §6662(d)(2)(C); I.R.C. §6662(d)(2)(C) * fifi* it S BTy
8 *’i’ﬁﬁ}?‘f%ﬁaﬁfﬁf‘]ﬁ?k SPEOTSRE (R R R RE T b AR
5 R I | - < [N ST bR PR P ]
- = ?’Y{Iﬁ}ﬁ?bﬁﬁ E\JJ‘? ﬁ J‘F&ﬁﬂ EVRTAY R 8 ERR o 1S I E RS
Pl HERLEFL L pAIFEY - E—f&ﬂ\[@«'th_ VR &E'*ﬁét 9.
P AR T AR ST R 1 R e R
HEIErE SRR TR (AL AR R - L2 FH - iRGE 8 F1 473 -
(e i lﬂi/[‘ﬁ BSURTRERS 5 K LR 5 ERUAHRIES @ B 5 R
#% « See I.R.C. §7701(0).
1% See American Jobs Creation Act of 2004, Public Law 108-357 (Oct. 22, 2004),

available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_con
g_public_laws&docid=f:publ357.108.pdf (last visited Dec. 31, 2010).
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L 1y e 5 SR PR 55 qu_* BT 8T o [N 7 T OO0
T F“?@?E%%J“ (15 SRS el 350 1 R AR YN
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SRR EH IR E = FR OB B Pamela Olson
— B R NERRYPREE Y T TR VSO P
ST | 12

g L Y 4t RS RIE f E
=H W TR B P SRS B T - O )
KIS S EL] S * kI BER O 2 Fo S -
FIHR P AU 5 RSB RIRAT - T o IR R
A FFH 2 BB P S I o SR B

! See 26 C.F.R. §1.6011-4(d); Treas. Reg. $1.6011-4(d).
12 See Joshua D. Blank, What’s Wrong with Shaming Corporate Tax Abuse, 62
Tax L. Rev.,539, 584 and fn.217(2009); Joshua D. Blank, Overcoming
Overdisclosure: Toward Tax Shelter Detection, 56 UCLAL. Rev.,1629, 1631 and
fn.5 (2009); Pamela Olson, Now That You’ve Caught the Bus, What Are You
Going to Do With I1t? Observations From the Frontlines, the Sidelines, and
Between the Lines, So to Speak, 60 Tax Law., 567 (2006).
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~ AEFLIL S B X

-~ RRRLFARE PE

SV TR P PR ST e R B S S
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Hi}ﬁ* Ry £ e S F;[E,lp YT YR o RLI S R R Flz%
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FA AT PR G A o T SR LR R
FLHCRIA, » BT AR RS D B - MR
FAF 538G AL (Tax Evasion ) ~ T35 | (Tax Avoidance ) & " afAR
(Tax Savings) 7= A5 « T | (AT PRS2l iR~
BUFHIE || 55 S Dy P F Rl o TR | [ &IAFI;"I;J&“;&‘”J
b AR ATRAET D SR AR AT AT - BEEE
TR EYE o [ELRLFR VIR S g IHH*/ SIRASRURRR o B
B A 7SR A o MRS R0 T O OF = P

L S 7 BV D RESREA  f
PARETRS 5T7 o 1> F1 165 (2008 )- S Bk TS IEH 57 16 [EFIY 52" The
Congress shall have power to lay and collect taxes on incomes, from whatever
source derived, without apportionment among the several States, and without
regard to any census or enumeration.” 155 9] 1 USACN http://www.usacn.co

m/usa/tocgov/constitution.htm (last visited Dec. 31, 2010) -

o Jmfsypub

7 syems E!ﬂ‘ﬂff[iﬁﬁ ENE l“{ﬁ RIS B | ﬁ =5 http://www.etax.nat.gov.t
W/WSite/ct°xItem-25817&ctNode:10733(last visited Dec. 31, 2010) -

18 SBERST » EWPT?Z ELE [ A e RIS S| ﬁfj’%}rhttpzllwww.etax.nat.gov.t
w/wsSite/ct?xItem=25817&ctNode=10733 (last visited Dec. 31, 2010) -
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HEEL] , (Economic Substance Doctring ) 79+ 3 [ » = S ERAL
FESRIPRT P SRR SRR 10 Y T A DB | A,
RLEGHAIE T SRR SRR S JIE SR T o e
ﬁ’yé‘iﬁi'ﬁrpﬁﬂfj’iﬁf PR "”?’?J:“UE‘/* bh = K BB PN B A EY
L b EE AR o TAYRT ) }J’,n\ﬁ?ﬁ;‘w% . F‘, MR Bﬁ'r‘%fdi? H
whg‘q@ﬂ@?ﬁ#j FOA s PIVREEFE A 1P = Eg [%uwt»ﬂ" )
L e FJ’TFL:pr 20 o LU AR AR AR R )
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— L AT PR T A TR N N T
R TR R AL
2o PR S N M RIED éﬂﬁﬂﬁ%xﬁﬁz#j’ R
3?%"j¢‘§dfﬂ"ﬁﬁﬂﬂjjﬁ?ﬂﬁgj‘/ L~ SV % DI RIS
WA SE, - R J%iﬁzﬁfu@;vtm@ S WR
%ﬁfwﬂv’w PSR Y F R - R BRSPS
Brefi Bk T 2R - T PR Frm“/ ; [gﬁr{ E[if““ Vg9 BT -

19 See Section 1409, Health Care and Education Reconciliation Act of 2010. * |
%‘E’J MRy TR, (Economic Substance Doctrine) [/ ﬁﬁﬁ“ﬁ%jﬁ% » B EL
Daniel J. Glassman, “It’s Not A Lie If You Believe It””: Tax Shelters And the
Economic Substance Doctrine, 58 FLA. L. REv., 665 (2006); Allen D. Madison,
The Tension Between Textualism and Substance-Over-Form Doctrine in Tax Law,
43 SANTA CLARA L. REV., 699 (2002); Joshua D. Rosenberg, Tax Avoidance and
Income Measurement, 87 MicH. L. REV., 365 (1988).

2 GITA Ehjp‘ff ELE [ A 7~ RIS S| ﬁfj’%}rhttpzllwww.etax.nat.gov.t
w/wsSite/ct?xItem=25817&ctNode=10733 (last visited Dec. 31, 2010) -
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TR - 2B Ej*]ﬁILJI?W?EF&'JB?ENMx = OO HEEHY
BRI [ PR RN R e 2O Fﬂﬁ‘xﬁlﬁiﬁﬁjﬁj
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B S 7 BT | 1R R S -
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I g e quﬁﬁ%ﬁ?* T PIRLIEL ~ R SRR SR
AV T T RLET R PP T (SR
FTT N R o [ e T AVREA ) MR LR R  HEE SR)
S R R N T BT A BIIRRR o R b
WA SES SR L B o [N PR S R HILRL
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2! See Zoe Prebble, Approaches to Tax Avoidance Prevention in Seven Asian
Jurisdictions-A Comparison, 15 AsIA-PACIFIC TAX BULLETIN, 22 (2009).
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PURLZRT > 4 E R o SEIRAT st Ew%@%ﬁp@ B[
RIS Ryt = B U e Yo R TN eSS AT
ANFAT TR 9P 1L & S RERGE - [P YR pi A ey
F,fym@:, 72N 71’:’1}3}5“j w—ﬁﬁﬁff% F' 7 R R SR TR, o

ARSI SRR RER TRV ) (Tax Havens) 372 A4

S o PRV 2 R BR[5BT
AYBREE VT [f, ATy E@V%?ﬁ:\fh ( Tax Paradises / Heavens )
oA L (Tax Shelters ) rﬂ%bﬁfﬁ@a (Tax Resorts ) &= 7%
TREREA ) R E TR r%r‘”ﬂfﬁﬁ % B«lg& B H o TEER A
(A (B T = SBR[ e JRIP R 80 - [0 S5t 9 e Jp T 7 ‘F*“bﬁl’?‘}u
RRHY B2ty o 1) ey (S i 7L [/[g;«lq;gwwjﬂ IENC
iﬁiiq’ﬁ’ FERE A BT ?FIF,T%FVH PR RSB S~ [ 5y |
RS B E MR R I B FTRY (Significant

2 Cono R. Namorato & Scott Michel, International Criminal Tax Cases, 50
U.Miami L. Rev., 617, 621 (1996).
24
Id.
Y : L5 rﬁ@ﬁ:ts 1 474-475 -
o J}'E:tS’EI475
e L5 J:t 8 FI475¢
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Putpose) HUSHER AR - IR ) (S
AT PRI~ E IR Y B R o T R
- i%éﬂlﬁ*ﬁﬁ(Bntlsh Virgin Islands )~ Bl &4 E4, ( Cayman Islands ) ~
i+ W—ﬁ“ ( Liechtenstein ) fi < 57517 FL ( Netherlands Antilles )
B o Ty ] B LR A (Switzerland ) FIIF | BER9SE fl
IJ PR | 2 SR E ORI ¢ o

= OO0O0F » ikl B4 T 2 fl (Enron) ik oy~ &+ > &l
BRI 2 I 2 Py 2 5 pAE Ry 2
f—jf[ l%iiﬁz_&#@[ ﬁf{l = ﬂ%/ Fl g;j ;Lf_:l_ﬂf‘—! o r[ F[Ji g[E [F[ J]ﬁﬁf\:ﬁ@_‘r
%ﬁ@ﬁwomwa:©~oﬁ’°4ﬁ%%é B O Y
% Dr. Andrew B. Silva [f'] iﬁ%%@ﬁm ;}Ejﬂﬁkﬁfﬂ@%_ﬂ FIH ) de
_H'—{H AR R (Sham Trust)’ T A PSR o SRR

szﬁﬂ*{ﬁipéﬂ L= 2=t e F{['l Ve kﬁ‘iﬁﬁﬂj ' [
Tﬁﬂ?’] FIRERTE R - S “ﬂjﬁﬁﬂﬂﬂ#&ﬁ‘ﬁ%, 151 PoppRissssss » £p o IF;
Ry Ty R ORI Elfiﬂﬁ?ﬁ%’s o XTh ié%*lﬁm*ﬁ*?}”'%fﬁ“
F(Tiyhjjjmp‘rlﬁ uEJIEJTE > 1—|'| rJ[ Fﬁﬁﬁl}f‘sﬁ% o EIF= F[[?&[Lﬂ‘r{j-}‘j‘ggﬁﬁ
JFTT\TE@'% J o

ML

EH~

% See 26 U.S.C. $6662(d)(2)(C); I.R.C. $6662(d)(2)(C). For general discussion,
see Beckett G. Cantley, The Tax Shelter Disclosure Act: The Next Battle in The
Tax Shelter War, 22 VA. TAX ReV.,105 (2002).

¥ N8 1475

”%%- (RSP (3R ST HA  SRBRIT SRR -
173> F‘J Sfp R (2007)

' Lynnley Browning, Case Is Said to Link HSBC to U.S. Tax Evasion Inquiry,
The New York Times (Feb. 16, 2010), available at http://www.nytimes.com/2010
/02/17/business/global/17tax.html (last visited Dec. 31, 2010).
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AUBE S FIIR S Epo g 1) e s L PR 8 B
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HETR—- Jﬂg SHIRERE AL A5 - F R ERER e R R
o s T BFE e riw[ﬁﬂ'[ﬁﬁ‘ﬁﬁi&ﬁfif[li??lﬁﬁ’??]?i%ﬁ’%i%iﬁml
FLP R R o R - 2 T ST L b, (Abusive Tax
Avoidance Transactions ) i/ £% " ZEEFAAIE! | (1llegal Tax Schemes )
AL TS FERTHET ) (Abusive Tax Schemes) « i [FEARTHI R LI
iﬁfﬁﬁ?ﬁ“%‘?% fHES— =% Mlt DL 19 - LA R T
IRk W PRV R HOF R 20t b BRI A O o

%2 Zoe Prebble & John Prebble, The Morality of Tax Avoidance, 43 CREIGHTON L.
REv., 693, 702 (2010).
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FY R[S e A £p53% s ThiEE S RV (A S AR
BT AV~ HT o M SBBETGTRIA I FR E
PR R R | o) IR R o TS A FHR ) (The
U.S. General Accounting Office ) iﬁlf [H[?F[LI'E = Jufez Z— JufufuF
] PR TR FERE R | (Abuse of Tax Shelters ) » (A5
T 5~ FHPR- i A fE (11 Billion Dollars) % 1= it (15
Billion Dollars) *° » PuIF=07 & s 3 RRIpsIAR f 8 ) = AT
B OE IR KPMG — % -

= Jeet i KPMG [l sy - B - T Aggressive)
RSP« KPMG 2RI B D e e RS A
Y [E}q\ﬂ‘ﬁ‘J(Bond Linked Issue Premium Structure “BLIPS™ )~ j& 7M§
ffﬁl}ﬁg}ﬁf—;} , (Foreign Leveraged Investment Program “FLIP” ) ~ T & 9} &

T ﬁﬁ{:’lﬁ |, (Offshare Portfolio Investment Strategy “OPI1S”) == 'S *t
Fil &% 3 @,FN ¢ (S Corporation Charitable Contribution Strategy

uscz = PR R S IR v RS E O
SR EGBITE % - [y SC2 FIfEs= & TELERE R - I b

% Overview-Abusive Tax Schemes, The Internal Revenue Service, available at
http://www.irs.gov/compliance/enforcement/article/0,,id=105820,00.html(last
visited Dec. 31, 2010).

% See Minority Staff Report of The U.S. Senate Permanent Subcommittee on
Investigations, S. Rep. No. 108-34, U.S. Tax Shelter Industry: The Role of
Accountants, Lawyers, and Financial Professionals: Four KPMG Case Studies:
FLIP, OPIS, BLIPs, and SC2, at 21, http://hsgac.senate.gov/psi_finalreport.pdf
(last visited Dec.29, 2011).

TR T 2 E S AR KPMG ISR
A4S 2005 F 11 k| 14 1 - See also, “KPMG to Pay $456 Million for Criminal
Violations in Relation to Largest-Ever Tax Shelter Fraud Case” Department of
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#37 o KPMG EU%.?@?%&H*}FTT{]‘% b= A T (2.5 Billion Dollars) %3
% - P S KPMG (R g5 o 20 Py
= &g%;}ﬁ%ﬁ’ﬁ% s Arthur Andersen 1 5 » KPMG 3825
ERS R [E D“‘ffé‘@riﬂfl]}?ﬁjﬁ (456 Million Dollars ) ~ >
e N Bﬂﬁjﬂ“fﬁfﬁ%ﬁ?"o PV SRR - %‘L@'@%Fﬁé%
R 52 OO0 KPMG (I EFAI S KPMG fiji-

Justice, Press Release (Aug. 29, 2005), available at http://www.justice.gov/opa/pr

/2005/August/05_ag_433.html (last visited Dec. 31, 2010) - & JE;*EJ KPMG {17 #|

B R RV kTS 22 L Minority Staff Report of The U.S. Senate
Permanent Subcommittee on Investigations, S. Rep. No. 108-34, U.S. Tax Shelter
Industry: The Role of Accountants, Lawyers, and Financial Professionals: Four
KPMG Case Studies: FLIP, OPIS, BLIPs, and SC2, at 67-71,
http://hsgac.senate.gov/psi_finalreport.pdf (last visited Dec. 29, 2011) %> Calvin H.
Johnson, Tales From The KPMG Skunk Works: The Basis-Shift or
Defective-Redemption Shelter, 108 Tax NOTES, 431-433 (2005).

¥ See Minority Staff Report of The U.S. Senate Permanent Subcommittee on
Investigations, S. Rep. No. 108-34, U.S. Tax Shelter Industry: The Role of
Accountants, Lawyers, and Financial Professionals: Four KPMG Case Studies:
FLIP, OPIS, BLIPs, and SC2, at 6, http://hsgac.senate.gov/psi_finalreport.pdf
(last visited Dec.29, 2011).

% Department of Justice, Press Release, “KPMG to Pay $456 Million for
Criminal Violations in Relation to Largest-Ever Tax Shelter Fraud Case”,
http://www.justice.gov/opa/pr/2005/August/05_ag_433.html (last visited Dec. 31,
2010).

%2002 # Arthur Andersen LLP [%3#7% &% ( Enron) IR TR ST
D il €I o i R 1 [N R A 8 5
i‘#uﬁﬁ ) Ei%ﬁ?ﬁ%"ézﬁjﬁﬁ@“ °

0 Department of Justice, Press Release, “KPMG to Pay $456 Million for
Criminal Violations in Relation to Largest-Ever Tax Shelter Fraud Case”,
http://www.justice.gov/opa/pr/2005/August/05_ag_433.html (last visited Dec. 31,
2010).

233



16 v RBEZEE 2011 & 12 *

f?élf)bflﬂﬁ (109 Million Dollars) ™ » ?E[’fr[: OO~ & iz
&y~ 2 1yt (125 Million Dollars ) o S EFEF B R
ET P KPMG A 1L BRI - B PP s
g1 Ernst & Young * PricewaterouseCooper—— & L[f,%z%li |FEH
%%Wo?ﬂﬁﬁﬁimﬁﬁﬁﬁi’Wwﬁ%m$§%ﬂﬁﬁ&w
B PR G B E SR - 0% [N B
LR ISR ARy A

s fEf AP

SBFEBLEEN] TPV LA FURE]  (Principle of Voluntary
Self-Assessment ) FLELIRE» [T FIEEF li’&ﬂ}m’ﬁlﬂﬂfc b T‘J SRR N
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1 See United State Senate, THE ROLE OF PROFESSIONAL FIRMS IN THE U.S. TAX
SHELTER INDUSTRY, 45 (2005), available at TaxAnalysts Document Service Doc
2005-2795.

2 1d. at 82-102.

©OREED > BRI F1 105 B [T SRS B S
Fru‘\j/ (2002) -

gl 7 5o bl A AR J%‘ R Elﬂﬁlrdu » BY= A TE SYpMEE > Fr 135
(2003) -
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[ "%Hfﬂiii'ﬁﬁﬁ I "F%?E'.’(H‘%i’ﬂﬂﬁ? 4 (Taxpayer
Compliance Measurement Program “TCMP” ) T 1 [l 02 5 |
( Discriminant Function “DIF”) ** e TCMP gk il fL7g ~ ot P45 7] »

© ERER  ERFRERS S PR T RPN Y R 5Y
4 ST W Fr 112(1986 )( A F1 Jonathan Skinner & Joel Slemrod “An
Economic Perspective on Tax Evasion”, 38 NATIONAL TAX JOURNAL, No. 3, Sep.
1985) -

ORI @%&Hf’u %] 1990 ?FEf PHEEF 155 V- Ofld N AR N Y
ﬁifjﬁiﬂliﬁi‘@[ﬁﬁ%ﬁﬁéﬁﬁ > William J. Hunter & Michael A. Nelson, An IRS

Production Function 49 NATIONAL TAX JOURNAL, 105, 107 (1996).

TREE [#HIE 43 > 1109 -
® TR S F@ﬁ*ﬂ H14 3 | ( Taxpayer Compliance Measurement Program
“TCMP™) 7RI FIRBE Y E Y (SR - [y~ PEEPREEAS - 4Y
FITEV AP PRI~ CARPRIE » T REHEEE R T 1 SRR B
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AEEFST ) (High-Risk, High-Income Taxpayers ) ~ T i [
FEE A ;'/?ﬁﬁ 1 ( Abusive Schemes and Promoter Investigations ) - rﬁgjﬂ'f
AR A AT S (High-Income Non-Filers ) ~ T fl1g5% ™
(Unreported Income ) ; ﬁﬁﬁj[ﬁﬁ“ JTRSIS AT R F N R

INNATY - e E f; ﬂ?ﬁ"ﬁ“ FREz N /7]@—“‘1‘?‘“:&'rEﬁH[JﬁJH»—ﬁ@J(Dlscrlmmant
Function “DIF”) L% Lqﬁlrﬁ?g*,u{ oyt ,;Hig; f}}F[Iﬁ;?'ﬂ?<IKLFI~J@{‘“:"F——
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wrﬁjﬂﬁaﬁ:ﬁ 47 > RS EY F[Iﬁ:t 250 > F1 109 »

* Hunter & Nelson, supra note 46, at 108.

% Jerome Kurtz, “Professional Opinions as ‘Tickets to the Audit Lottery’”, 12
Tax NOTES, 262 (Feb. 9, 1981) quoted in Dennis J. Ventry, Jr., Tax Shelter
Opinions Threatened The Tax System in the 1970s, 111 TAax NOTES, 947-948
(2006).
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- = OF It TEELS U | (The Bank Secrecy Act of 1970)
N eSS SR S C IR

(1)’ E‘UFFJ% B F 1% | Currency Transaction Report (CTR)™ ;

(2) MBI jﬁ'ﬁ? = B p] 1 ¥y #< ; Report of International
R SRR S W - % LIRS Sets New Audit Priorities, The
Internal Revenue Service, FS-2002-12, available at http://www.irs.gov/newsroom

[article/0,,id=105695,00.html (last visited Dec. 31, 2010).

52 The Bank Secrecy Act was codified in 12 U.S.C. 1829b, 12 U.S.C. 1951-1959,

and 31 U.S.C. 5311-5330. " £L/7 (i3 | (The Bank Secrecy Act) ~'7#i T ETJFT

I EL%F (1% ; (Currency and Foreign Transactions Reporting Act) ~ "~
V& | (Anti-Money Laundry Law ) - See Courthey J. Linn, supra note 4.
% 31 C.FR. §103.22.
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Transportation of Currency or Monetary Instruments (CMIR)>*
(3) "5 A, Suspicious Activity Report (SAR)* ;
() &d e i Designation of Exempt Person%%f?iﬁ‘, °

TH IR O 8 BT  (Report of
Foreign Bank and Financial Accounts (“FBAR”)) *" - FT’SF%SL{’? U oIt
TFEETR SR T I PEA A 1o - N R
LT M E IRV (FBAR) V14 - KBTS & T
B~ AR EE R LE‘[ TP TR RIS L - AT 0 2L
i (Rl R ﬁﬂ I TR E R B H[qj}‘ﬂ){/ll_‘“%;zigkﬁr”
BESREELI BT P10 45058 TR S ) L BB o S R
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o

* 31 C.ET. $103.23(a).

® 1d. at $103.18.

® 1d. at §103.22(d)(3)(i).

5 Id. at $103.24.

2 RIS BARATS T FBAR HI5 & K L i

i’r*‘ﬂ%bﬁ'rﬁtf'iﬁ IR o F%é*ﬁﬁﬁlif’?fﬁ IﬁrE'F%ﬁﬂiﬁﬂm ’

%% See Linn, supra note 4

9 BIAR ffiet 2001 & o Tt - FrEy AP s - (19 FBAR - [y g 1
%El?ﬁ - FIJJ—DJ# FiZi —~ {5 - See U.S. Department of the Treasury, A
Report to Congress in Accordance With §361(b) of The Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA PATRIOT Act) (Apr. 26, 2002) (First
Report), at 6, http://www.hsdl.org/?view&did=439749 (last visited Dec. 29, 2011)
Second and Third Reports to Congress were in 2003 and 2005, respectively.
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PHANFOSEEA FBAR [l - = OO & MIsHliis!f
HLLDY- DI HAR0 T S OO~ # (118 FBAR T = =~ Fi
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% Steven Toscher & Michel R. Stein, FBAR Enforcement-Five Years Later, 10
JOURNAL OF TAX PRACTICE & PROCEDURE, 37, 57 (2008). See also, Pub.L.N0.107-56,
and §361(b), USA PATRIOT Act.

81 U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 6, http://www.hsdl.org/?view&did=439749 (last visited Dec.
29, 2011).
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62 U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 7-8, http://www.hsdl.org/?view&did=439749 (last visited Dec.
29, 2011).

83 U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 9-10, http://www.hsdl.org/?view&did=439749 (last visited
Dec. 29, 2011).

% U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 8, http://www.hsdl.org/?view&did=439749 (last visited Dec.
29, 2011).

% U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 8, http://www.hsdl.org/?view&did=439749 (last visited Dec.
29, 2011).
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% U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 8, http://www.hsdl.org/?view&did=439749 (last visited Dec.
29, 2011).

® U.S. Department of the Treasury, A Report to Congress in Accordance with §
361(b) of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act)
(Apr. 26, 2002), at 9, http://www.hsdl.org/?view&did=439749 (last visited Dec.
29, 2011).

%8 See 31 U.S.C. §5311-5330; supra note 53, at §103.

% Supra note 53, at §103.24.
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T AL I & R T 1A (FBAR ) <545, T TD F 90-22.1
Form ;- S-S LT OO 7 & A 45 » FBAR L {5 FI!
AR > HTET T B HIUTRLAS * TR 5 TS T AL
%Ewabﬂéﬂ,%Eﬁﬁﬁﬂmﬁﬁ?§%ﬁﬂ§ﬂ:¥WW
STRLFI G~ SEE IR TE RS B PR el AR A ]
AR SV TR I I RS AR AR P 2
it FBAR gl%lﬁubﬁi’ﬁzﬁﬂ o

(=) iz £ FAG2 SRR A
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! Part I. Filer Information; Part II. Informatlon on Financial Account(s) Owned
Separately; Part Ill. Information on Financial Accounts Owned Jointly; Part IV.
Information on Financial Account(s) Where Filer has Signature or Other
Authority but No Financial Interest in the Account(s); Part V. Information on
Financial Account(s) Where Corporate Filer Is Filing a Consolidated Report. See
Form TD F 90-22.1, http://www.irs.gov/publ/irs-access/f90221_accessible.pdf (last
visited Dec. 29 2011).
2 FBAR General Instructions Who Must File this Report: “Each United States
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2. USRI &I (Has Financial Interest) f%.”:?F”[J‘ﬂ =
e

(1) st~ RLEFIRE 1912 (The Owner of Record) fiv#e|

LA A (legal title) » T —Puj;vJ IPURE S RLA e TR -

(2) e (Agent) ~ HE] - #F'[i‘—_’ ~ (Nominee) F¥ L[ * H¢
IRFTY PS35I Y I R A AR e
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person who has a financial interest in or signature or other authority over any
foreign financial accounts, including bank, securities, or other types of financial
accounts, in a foreign country, if the aggregate value of these financial accounts
exceeds $10,000 at any time during the calendar year, must report that
relationship each calendar year by filing this report with the Department of the
Treasury on or before June 30, of the succeeding year.” See United States Person
means “a citizen or resident of the United States, or a person in and doing
business in the United States.” See also, 31C.F.R. §103.11(z); Department of the
Treasury, TD F 90-22.1, Report of Foreign Bank and Financial Account (OMB
No0.1545-2038) (Rev. October 2008). Hereinafter Form TD F 90-22.1,
http://www.irs.gov/publirs-access/f90221_accessible.pdf (last visited Dec. 29 2011).

™ 1d. See also, 31 C.F.R., §103.11(z).

™ Form TD F 90-22.1, http://www.irs.gov/publirs-access/f90221_accessible.pdf
(last visited Dec. 29 2011).
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™ Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 7, http://www.irs.gov/publ/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).

® Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
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Financial Accounts Exceeds $10,000) » 2R #R - f=01 > 57 =
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Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 7, http://www.irs.gov/publ/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).

" Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).

® Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/publ/irs-access/f9
0221 accessible.pdf (last visited Dec. 29 2011).

™ Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).
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% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 8, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).

8 Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 1, http://www.irs.gov/publ/irs-access/f9
0221 accessible.pdf (last visited Dec. 29 2011).

8 Sheppard, supra note 4, at 8-11. See also, Form TD F 90-22.1,
http://www.irs.gov/publ/irs-access/f90221_accessible.pdf (last visited Dec. 29
2011).
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% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).
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% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/publ/irs-access/f9
0221 accessible.pdf (last visited Dec. 29 2011).

% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).
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% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).

% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 6, http://www.irs.gov/publ/irs-access/f9
0221 accessible.pdf (last visited Dec. 29 2011).

% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 7, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).
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% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 7, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).
% Form TD F 90-22. 1, Department of the Treasury, TD F 90-22. 1, Report of
Foreign Bank and Financial Account (OMB No. 1545-2038) (Rev. Octorber,
2008), Hereinafter Form TD F 90-22. 1, at 7, http://www.irs.gov/pub/irs-access/f9
0221 _accessible.pdf (last visited Dec. 29 2011).
% 31U.8.C., $5321(a)(5).
% 1d. at §5321(a)(5)(B)(i).
% 1d. at $5321(a)(5)(C)(i), (D)(i).
% 1d. at §5321(a)(5)(C)(i), (D)(ii).
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® 1d. at $5321(b)(1).
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191 Offshore Tax-Avoidance and IRS Compliance Efforts, The Internal Revenue
Service, available at http://www.irs.gov/newsroom/article/0,,id=110092,00.html
(last visited Dec. 31, 2010).

%2 |RS to Receive Unprecedented Amount of Information in UBS
Agreement, The Internal Revenue Service, available at http://www.irs.gov/newsro
om/article/0,,id=212124,00.html (last visited Dec. 31, 2010).

103 j E: FJ s H,ﬁaﬁi8 EJ 76 o

104 5ee 2009 Form 1040 U.S. Individual Income Tax Return, and Instructions.
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105 |d

00 = Elbﬁlj FIAYlff#E) Schedule A—Itemized Deductions j[[Z4TI[=%E ;
Schedule B—Interest and Ordinary Dividends F|| L™ %~ #||fr# ; Schedule
C—Profit or Loss from Business £ %7% ; Schedule D—Capital Gains and
Losses Y4 %7# ; Schedule E—Supplemental Income and Loss [ [I5H 27
07 gy J?E:t 15 F1 177 »

1% Charles M. Bruce & Lewis J. Saret, Always-Tricky Reporting of Foreign Bank
Accounts Turning Dangerous with Patriot Act, Increased Enforcement Efforts,
110 DAILY TAX REPORTS (2003) quoted in Steven Toscher & Michel R. Stein,
FBAR Enforcement is Coming, 5 JOURNAL OF TAX PRACTICE & PROCEDURE 27, 28
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% Treas. Reg., § 1.6011-4(b)(2).

19 The IRS updates this list on its website, available at http://www.irs.gov/busine
sses/corporations/article/0,,id=120633,00.html (last visited Dec. 31, 2010).

1 Blank, supra note 12, at 1638.

12 Daniel Shaviro, Disclosure and Civil Penalty Rules in the U.S. Legal
Response to Corporate Tax Shelters, N.Y. UNIV. SCH. OF LAw, LAaw & ECON.
RESEARCH PAPER SERIES WORKING PAPER No. 07-05, 29 (2007), available at
http://ssrn.com/abstract=955354 (last visited Dec. 31, 2010).
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15 1d. at § 1.6011-4(b)(3)(iii).

11 See U.S. Department of the Treasury, The Problem of Corporate Tax Shelters:
Discussion, Analysis  and Legislative Proposals, 21 (1999),
http://www.treasury.gov/resource-center/tax-policy/Documents/ctswhite.pdf (last
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Discussion, Analysis and Legislative Proposals, 23-24 (1999), http://www.treasur
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20 Daniel Shaviro, Disclosure and Civil Penalty Rules in the U.S. Legal

Response to Corporate Tax Shelters, N.Y. UNIV. SCH. OF LAw, LAw & ECON.
RESEARCH PAPER SERIES WORKING PAPER No. 07-05, 32 (2007), available at
http://ssrn.com/abstract=955354 (last visited Dec. 31, 2010).

121 See Rev. Proc. 2004-65. (1) Work opportunity credit under 1.R.C., §51; (2)
Welfare-to-work credit under I.R.C., §851A; and (3) Indian employment credit
under I.R.C., 845A(a) are exceptions to Treas. Reg., §1.6011-4(b)(4).

2 Treas. Reg., § 1.6011-4(b)(5)(i).
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123 Blank, supra note 12, at 1639.

124 see Rev. Proc. 2004-66. (1) Casualty losses; (2) Involuntary conversion losses;
(3) Section 475(a) and section 1256(a) mark-to-market losses; (4) Certain other
mark-to market losses; (5) Losses from identified hedges that manage business
risk or section 1092 mixed straddle; (6) Losses from basis adjustments to residual
interests in REMIC; (7) Certain abandonment losses; (8) Certain inventory bulk
sale losses; (9) Cash payment losses such as guarantee payments; (10) Loss from
certain accounts receivable factoring sales; and (11) Losses from corporate asset
sales if “cost” basis from section 338 election are exceptions to Treas. Reg.,
81.6011-4(b)(5). See Steven R. Schneider, Steven R. Dixon & Mona L. Hymel,
Impact of the New Anti-Tax Shelter Rules on Non-Tax Shelter Lawyers and
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U.S. Anti-Tax Avoidance Disclosure Rules
Francis Wu

Abstract

In recent years, the international community has blamed the rich
and multinational enterprises for using tax heavens to avoid tax
obligations. The U.S. has re-examined its long standing tax policy
and promulgated new rules. Our neighbor countries, such as China,
South Korea, Japan, Singapore et cetera have promulgated anti-tax
avoidance law to fight against tax avoidance activity. To align with
the international community on this subject, in year 2009, the then
vice premier Chiu, Cheng-Hsiung announced that anti-tax avoidance
will be a major topic in the mid to long term reform plan.

Benjamin Franklin once said “But in this world nothing can be
said to be certain, except death and taxes.” Indeed, death is
unavoidable, but not so in tax case. Hence, tax evasion activity and
tax avoidance activity have been around since taxes have been levied.
Techniques employed by American taxpayers to evade and avoid
taxes are unique. Therefore, the government has changed its long
standing strategy-random selection and required participants to reveal
details to the authorities. The government hoped that this mandatory
disclosure regime could both allow the authorities to alert taxpayers’

potential tax evasion and avoidance and to deter taxpayers from
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engaging potential tax evasion and avoidance. This article will
discuss two anti-tax evasion and avoidance weapons used by the U.S
government.  First part will discuss report of foreign bank and
financial accounts. Second part will discuss tax shelter disclosure
requirements. The purpose of this paper is to stimulate further
discussions and researches in developing an effective anti-tax evasion

and avoidance system in Taiwan.

Keywords: FBAR, tax shelters, tax evasion, tax avoidance, anti-tax avoidance
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