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Hesiya @k 57 17-20 [ - Stephen C. Richman, Uberrimae Fidei—Once
entrenched, Always Entrenched: The Third Circuit Joins the Majority in AGF
Marine Aviation & Transport v. Cassin, But is that Enough? 2 TuL. M. L. J., 554
(2009); THOMAS J. SCHOENBAUM, ADMIRALTY AND MARITIME LAW, 936 (2001).

% The Law Commission Consultation Paper No. 182 and The Scottish Law
Commission Discussion Paper No. 134, para.2.8 (2007), http://www.justice.gov.u
k/lawcommission/docs/cp182_ICL_Misrep_Non-disclosure_Breach_of Warrant
y.pdf (last visited May 31, 2011)]') ™ #& Joint Consultation Paper 2007.
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4 Mansfield ™ 1 fiit— = ¥ I/ Carter v. Boehm®* %’ ?Fl”'

'2 Trine-Lise Wilhelmsan, Duty of Disclosure, Duty of Good Faith, Alteration of
Risk and Warranties Analysis of the replies to the CMI Questionnaire, in CMI
YEARBOOK 2000, 349-350 (2000).

3 MaLcoLM A. CLARKE, THE LAW OF INSURANCE CONTRACTS,666 (2009);
Wilhelmsan, supra note 12, at 348.

TS W RO B 22-23) 5 LS E I T 45 (2010)-
!5 Greenhill v. Federal Insurance Co. Ltd. (1929) 2 K.B.356,362.

'8 Uzielli v. Commercial Union Insurance Co. (1865) 12 L.T. 399,401.
YT Muafiﬂw B (= )0 Fr 1891 I AT # IR il (1998) -
B oM W G iiﬂm » F1 60-61 > = N‘F“ 4 (1996): Clarke, supra note
13, at 667. -

19 Carter v. Boehm (1766) 3 Burr. 1905.
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% Disclosure by assured
(1) Subject to the provisions of this section, the assured must disclose to the
insurer, before the contract is concluded, every material circumstance which is
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known to the assured, and the assured is deemed to know every circumstance
which, in the ordinary course of business, ought to be known by him. If the
assured fails to make such disclosure, the insurer may avoid the contract.

(2) Every circumstance is material which would influence the judgment of a
prudent insurer in fixing the premium, or determining whether he will take the
risk.

(3) In the absence of inquiry the following circumstances need not be disclosed,
namely:

(a) Any circumstance which diminishes the risk:

(b) Any circumstance which is known or presumed to be known to the insurer.
The insurer is presumed to know matters of common notoriety or knowledge, and
matters which an insurer in the ordinary course of his business, as such, ought to
know;

(c) Any circumstances as to which information is waived by the insurer;

(d) Any circumstance which it is superfluous to disclose by reason of any
express or implied warranty
(4) Whether any particular circumstance, which is not disclosed, be material or
not is, in each case, a question of fact.

(5) The term ‘circumstance' includes any communication made to, or information
received by, the assured.

21 Joel v. Law Union & Crown Ins. Co. (1908) 2 K.B. 863 ; ALEX L. PARKS, THE
LAwW AND PRACTICE OF MARINE INSURANCE AND AVERAGE, 221-222 (1987).

?2 Seaman v. Fonerau (1743) 93 Eng. Rep. 1115.

% Insurance is uberrimae fidei A contract of marine insurance is a contract based
upon the utmost good faith, and, if the utmost good faith be not observed by
either party, the contract may be avoided by the other party.
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% JONATHAN GILMAN et al.,, ARNOULD'S LAW OF MARINE INSURANCE AND

AVERAGE, 548 (2008); Pan Atlantic Ins. Co. Ltd. v. Pine Top Ins. Co.,Ltd.
(1995)1 A.C. 501, 554.

% Acting in good faith requires each party before and at all times during the
contract and in the submission of claims, to be honest in relation to all material
matters, to disclose all — and not misrepresent any — material facts; and to
disclose any material alteration of the risk during the currency of the policy.

% Joel v. Law Union Crown Insurance (1908) 2 K.B. 863,884.

%" Disclosure by agent effecting insurance Subject to the provisions of the
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preceding section as to circumstances which need not be disclosed, where an
insurance is effected for the assured by an agent, the agent must disclose to the
insurer--(a) Every material circumstance which is known to himself, and an agent
to insure is deemed to know every circumstance which in the ordinary course of
business ought to be known by, or to have been communicated to, him; and (b)
Every material circumstance which the assured is bound to disclose, unless it
come to his knowledge too late to communicate it to the agent.
Zhﬁygﬁéﬁkﬁ% VI HHSE s 5V o4 B F1 61-82(2004 )¢
» NICHOLAS LEGH-JONES et al., MACGILLIVRAY ON INSURANCE LAW, 445-446
(2008).
0 TG IE (G SR B o BT B S | o YIE ) DT o
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b (PR G F1210-212 = W35 <5 (2006); Wilhelmsan, supra
note 12, at 353.

% John Hare, Good Faith, Disclosure, Misrepresentation and the Omnipotent

Warranty: South African Perspective, Paper presented to the British Maritime
Law Association, Tulane Conference, London (2000),http://www.uctshiplaw.com
(last visited May 31,2011); ﬁ;i%fﬁi}’ (L i ok A BB B 55 ﬁ?{?ﬁ
() 74 4 st 577 1 F120 (2006) ¢

% MALCOLM A. CLARKE, POLICIES AND PERCEPTION OF INSURANCE LAW IN THE
TWENTY-FIRST CENTURY, 103 (2005) -

% To enable the Insurer to assess the risks that will be insured, the Policyholder
shall, when taking out the insurance, provide all the information about the risk

that the Insurer requests or which the Policyholder realises, or ought to realise,
are of importance to the Insurer when assessing the insurance risk.
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% The Policyholder is also liable, during the insurance period, to provide
information regarding changes to the circumstances that form the basis of the
insurance.

% Clarke, supra note 33, at 120-175.

%7 Lambert v. Cooperative Insurance (1975) 1 Lloyd's Rep. 485, CA.

%8 DONALD O’MAY, MARINE INSURANCE LAW AND PoLICY, 35 (1993).
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¥ THowmas J. SCHOENBAUM, KEY DIVERGENCES BETWEEN ENGLISH AND
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Cir. 1989).
*! Schoenbaum, supra note 39, at 100,102.
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programme
* When concluding the contract, the applicant shall inform the insurer of
circumstances of which he is or ought to be aware, and which are the subject of
clear and precise questions put to him by the insurer.
* (1) The insurer shall provide the applicant with a copy of the proposed contract
terms as well as a document which includes the following information if relevant:
(a) the name and address of the contracting parties; (b) the name and address of
the insured and of the beneficiary; (c) the name and address of the insurance
agent; (d) the subject matter of the insurance and the risks covered; (e) the sum
insured and any deductibles; (f) the amount of the premium or the method of
calculating it; (g) when the premium falls due as well as the place and mode of
payment; (h) the contract period and the liability period;(i) the right to revoke the
application or avoid the contract in accordance with Article 2:303; (j) the law
applicable to the contract or, if a choice of law is permitted, the law proposed by
the insurer; (K) the existence of an out-of-court complaint and redress mechanism
for the applicant and the methods for having access to it; (I) the existence of
guarantee funds or other compensation arrangements.

(2) If possible, this information shall be provided in sufficient time to enable
the applicant to consider whether or not to conclude the contract.

(3) When the applicant applies for insurance cover on the basis of an
application form and/or a questionnaire provided by the insurer, the insurer shall
supply the applicant with a copy of the completed documents.
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** (1) When concluding the contract, the insurer shall warn the applicant of any
inconsistencies between the cover offered and the applicant’s requirements of
which the insurer is or ought to be aware, taking into consideration the
circumstances and mode of contracting and, in particular, whether the applicant
was assisted by an independent intermediary.
(2) In the event of a breach of para. 1

(a) the insurer shall indemnify the policyholder against all losses resulting
from the breach of this duty to warn unless the insurer acted without fault, and (b)
the policyholder shall be entitled to terminate the contract by written notice given
within two months after the breach becomes known to the policyholder.
© R iR 820 Fr 2021
oM E ﬁrﬁf@ﬁ%ﬁ 18 - F164 -
“® Every material representation made by the assured or his agent to the insurer
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during the negotiations for the contract, and before the contract is concluded,
must be true. If it be untrue the insurer may avoid the contract.

4 Clarke, supra note 13, at 645; Gilman et al., supra note 24, at 557-558; PETER
MACDONALD EGGERS, et al., Goob FAITH AND INSURANCE CONTRACTS,125
(2004); THE AUSTRALIAN LAW REFORM ComMISSION (ALRC), REVIEW OF THE
MARINE INSURANCE ACT 1909 RePORT No. 91, 191. (2001), http://www.alrc.gov.a
u/sites/default/files/pdfs/publications/alrc91.pdf (last visited May 31, 2011).

» W%&?Tﬁ%f pLERA FP”“ iV ER - P 2 D
9-34 (2007) 5 Fetfk=s » Jﬁ i e 1 S — ‘%F%L,H*’ﬁﬂﬂ?ﬁ 98 & 1% [l
W23 35 BRCAVARIL » TR FIH] > Y+ A T 5 83 ] 1 36-53 (2011) -
51 Such a representation is not capable of being converted into a warranty by
means of any provision of the consumer insurance contract (or of the terms of the
variation), or of any other contract (and whether by declaring the representation
to form the basis of the contract or otherwise).

%2 A representation may be either a representation as to a matter of fact, or as to a
matter of expectation or belief.
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53 (4) A representation as to a matter of fact is true, if it be substantially correct,
that is to say, if the difference between what is represented and what is actually
correct would not be considered material by a prudent insurer.

(5) A representation as to a matter of expectation or belief is true if it be made
in good faith.
% Schoenbaum, supra note 39, at 99; Eggers et al., supra note 49, at 141.
% Pawson v. Waston (1778) 2 Cowp.785.
% Joint Consultation Paper 2007, at para.2.16.
% Gilman et al., supra note 24, at 733-734.
% Bates v. Hewitt (1867) L.R. 2 Q.B.595.
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* %*The Shakir 111 (1997)1 Lloyd’s Rep. 586 % » %A@ PI I J?ﬁi?\[’r I
i WA * EITIBRIEIORHE - [ DRI ,';p B
]*;gﬁé% VIR B U F AR P 1 F‘E[P*F&HME% * ’%t'~ e E”The Elena
G (2002) Lloyd’s Rep. I.R.450 " » fjlfiis * = 3=AjIeT vw, %ﬁg NG
L A R 2 S DRI PR -
Eggers et al., supra note 49 at 182

0 g e s e e 5y %> F1 990 VY M4 49 (1985) 1 Strive
Shipping Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (The
Grecia Express) (2002) 2 Lloyd's Rep. 88,132-133.

®1 Gilman et al., supra note 24, at 674.; Eggers et al., supra note 49, at 183.
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%2 Wilhelmsan, supra note 12, at 354.
% The sanctions provided for in Article 2: 102 shall not apply in respect of

(a) a question which was unanswered, or information supplied which was
obviously incomplete or incorrect;

(b) information which should have been disclosed or information
inaccurately supplied, which was not material to a reasonable insurer’s decision
to enter into the contract at all, or to do so on the agreed terms;

(c) information which the insurer led the policyholder to believe did not
have to be disclosed; or

(d) information of which the insurer was or should have been aware.
® Noble v. Kennaway (1780) 2 Roug.511.

% North British Fishing Boat Insurance Co., Ltd. v. Star (1922) 13 Lloyd’s
Rep.206.

% Glencore International AG v. Alpina Insurance Co., Ltd. (2004) 1Llioyd’s Rep.
111.
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%7 Gilman et al., supra note 24, at 677-683.
% Eggers et al., supra note 49, at 191-192.
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% Eggers et al., supra note 49, at 194-195.
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" Rivaz v. Gerussi Brothers & Company (1880) 6Q.B.D.222, 228-229.

" Lindenau v. Desborough (1828) 8 B. & C. 586. 108 Eng. Rep.1160

7 pan Atlantic Ins. Co., Ltd. V. Pine Top Ins. Co., Ltd. (1995) 1 A.C. 501

™ Gilman et al., supra note 24, at 558.
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% JOHN LOWRY & PHILIP RAWLINGS, INSURANCE LAW : DOCTRINES AND

PRINCIPLES, 82 (2005).
% 1d. at 80, 85.
8 yorke v. Yorkesshire Insurance C0.(1918) 1 K.B. 593
8 park, supra note 75, at 83.
% ALRC, supra note 49, at para. 10.23-10.25.
8 Anthony Diamond, The law of marine insurance: Has it a future? L.M.C.L.Q.,
30-1 (1986).
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% Robert Merkin, Uberrimae Fidei Strikes Again, 4 MLR, 480 (1976).

87 Consultation Paper 2007, at para.5.75.

% Joel v. Law Union and Crown Insurance Company (1908) 2 K. B. 863.

% Law Reform Committee, Conditions and Exceptions in Insurance Policies,
1957 (Cmnd. 62), para.14, http://www.peterjtyldesley.com/files/Cmnd_62_Law_
Reform_Committee_Conditions_and_Exceptions_in_Insurance_Policies.pdf (last
visited May 31, 2011); Eggers et al., supra note 49, at 347.

% The Law Commission, Insurance Law: Non-disclosure and breach of warranty
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(Cmnd 8064, No. 104), para. 4.47. http://www.peterjtyldesley.com/files/Cmnd_8
064_Insurance%20Law_Non-Disclosure_and_Breach_of Warranty.pdf (last
visited May 31, 2011); 1= fF,;[, ’ ﬁrﬁﬁﬁ% 77 Fr19-
%! Consultation Paper 2007, at para.5.68.7~Becker v. Marshall (1922) 12 LI. L.
Rep. 413, 414.%" » Y[k T FR 7| IFFIAREE o
% Roselodge (1966) 2 Lloyd's Rep. 113 QBD (Comm)at 129.
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% N.A. Doherty & H. Schlesinger, Rational Insurance Purchasing: Consideration
of Contract Non performance, 105 Q. J. ECON., 243 (1990).

% Strive Shipping Corp v. Hellenic Mutual War Risks Association (Bermuda)Ltd
(The Grecia Express) (2002) 2 Lloyd's Rep. 88, 131;North Star Shipping Ltd v.
Sphere Drake Insurance Plc (2006) 2 Lloyd's Rep., 183.

% The Grecia Express, supra note 94, at 132;Brotherton v. Aseguradora
Colseguros SA (No.2) (2003) Lloyd's Rep. I.R. 746.

% Reasonable care

(1) Whether or not a consumer has taken reasonable care not to make a
misrepresentation is to be determined in the light of all the relevant
circumstances.
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(2) The following are examples of things which may need to be taken into
account in making a determination under subsection (1)—(a) the type of
consumer insurance policy in question, and its target market, (b) any relevant
explanatory material or publicity produced or authorized by the insurer, (c) how
clear, and how specific, the insurer’s questions were, (d) whether or not an agent
was acting for the consumer.

(3) The standard of care required is that of a reasonable consumer: but this is
subject to subsections (4) and (5).

(4) If the insurer was, or ought to have been, aware of any particular
characteristics or circumstances of the actual consumer, those are to be taken into
account.

(5) A misrepresentation made dishonestly is always to be taken as showing lack
of reasonable care.

% Sun Mutual Insurance Co. v. Ocean Insurance Co. 107 U.S. 485 (1883).
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% ALRC, supra note 49, at para. 10.25.

% ALRC, supra note 49, at para. 10.27-10.28.

1% The insured's duty of disclosure

(1) Subject to this Act, an insured has a duty to disclose to the insurer, before the
relevant contract of insurance is entered into, every matter that is known to the
insured, being a matter that: (a) the insured knows to be a matter relevant to the
decision of the insurer whether to accept the risk and, if so, on what terms; or
(b) a reasonable person in the circumstances could be expected to know to be a
matter so relevant.

(2) The duty of disclosure does not require the disclosure of a matter: (a) that
diminishes the risk; (b) that is of common knowledge; (c) that the insurer
knows or in the ordinary course of the insurer's business as an insurer ought to
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know; or (d) as to which compliance with the duty of disclosure is waived by
the insurer.

(3) Where a person: (a) failed to answer; or (b) gave an obviously incomplete
or irrelevant answer to; a question included in a proposal form about a matter, the
insurer shall be deemed to have waived compliance with the duty of disclosure in
relation to the matter.

191 Toikan International Insurance Broking v. Plasteel Windows Australia Pty
Ltd(1989) 94 ALR 435; Ayoub v. Lombard Insurance Co (Aust) Pty Ltd. (1989) 5
ANZ Ins Cases 60-933; Kelan Pty Ltd v. General Accident Insurance Co
Australia Ltd. (1995) 8 ANZ Ins Cases 61-285.
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192 ALRC, supra note 49, at para. 10.83.
1% Eligible contracts of insurance--disclosure of specified matters

(1) This section applies to an eligible contract of insurance unless it is entered
into by way of renewal.
Position of the insurer

(2) The insurer is taken to have waived compliance with the duty of
disclosure in relation to the contract unless the insurer complies with either
subsection (3) or (4).

(3) Before the contract is entered into, the insurer requests the insured to
answer one or more specific questions that are relevant to the decision of the
insurer whether to accept the risk and, if so, on what terms.

(4) Before the contract is entered into, both: (a) the insurer requests the
insured to answer one or more specific questions that are relevant to the decision
of the insurer whether to accept the risk and, if so, on what terms; and (b) the
insurer expressly requests the insured to disclose each exceptional circumstance
that: (i) is known to the insured; and (ii) the insured knows, or a reasonable
person in the circumstances could be expected to know, is a matter relevant to the
decision of the insurer whether to accept the risk and, if so, on what terms; and
(iii) is not a matter that the insurer could reasonably be expected to make the
subject of a question under paragraph (a); and (iv) is not a matter covered by
subsection 21(2).

()

(a) the insurer complies with subsection (3) or (4); and (b) the insurer asks
the insured to disclose to the insurer any other matters that would be covered by
the duty of disclosure in relation to the contract; the insurer is taken to have
waived compliance with the duty of disclosure in relation to those matters.
Position of the insured

(6)

(a) the insurer complies with subsection (3); and (b) in answer to each
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question referred to in subsection (3), the insured discloses each matter that:
(i) is known to the insured; and (ii) a reasonable person in the circumstances
could be expected to have disclosed in answer to that question; the insured is
taken to have complied with the duty of disclosure in relation to the contract.

)

(a) the insurer complies with subsection (4); and (b) in answer to each
question referred to in paragraph (4)(a), the insured discloses each matter that:
(i) is known to the insured; and (ii) a reasonable person in the circumstances
could be expected to have disclosed in answer to that question; and (c) the
insured complies with the request referred to in paragraph (4)(b); the insured is
taken to have complied with the duty of disclosure in relation to the contract.
Onus of proof--exceptional circumstance

(8) In any proceedings relating to this section, the onus of proving that a
matter is an exceptional circumstance covered by subparagraph (4)(b)(iii) lies on
the insurer.

Definition

(9) In this section: "eligible contract of insurance” means a contract of

insurance that is specified in the regulations.
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1% M Kirby, Marine insurance: Is the doctrine of ‘utmost good faith’ out of date?
1 AUSTRALIAN BAR REVIEW, 20 (1995).

1% truthfully answer questions put by the insurer, in particular, in the loss
reporting form whereby the insurer questions him at the time of executing the
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contract on circumstances that enable the insurer to assess the risks that it covers.

1% Wwilhelmsan, supra note 12, at 332, 354-355.; flisilya F— §fhld e 57 19
M8y 1 E o

97 wilhelmsan, supra note 12, at 355; ALRC, supra note 49, at para. 10.68.

198 Central Union of Marine Underwriters (CEFOR), Commentary to the
Norwegian Marine Insurance Plan of 1996 Vision 2007 cl 3-1, http://www.bluese

asadjusters.com/docs/NMIP_2007_commentary.pdf (last visited May 31, 2011);
ALRC, supra note 49, at para. 10.67.

199 Akedian Co., Ltd. V. Royal Insurance Australia Ltd. (1999) 1 VR 80.
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119 schoenbaum, supra note 39, at 116; Wilhelmsan, supra note 12, at 351-352. f#:
5l gjf[*a@ﬁ@ﬁ;{ﬁ%#ﬁl[ﬁjgifﬁ » Wilhelmsan, supra note 12, at 352.

11 MrLanahan v. Universal Insurance Company26 US (1 Pet) 170 (1828); ALRC,
supra note 49, at para.10.74.

12 Any omission or false statement by the insured, that is liable to substantially
decrease the insurer’s assessment of the risk whether or not it has had an effect on
the damage or loss of the insured property, shall nullify the insurance at the
insurer’s request.

However, save for the cases where the insurer proves that it would not have
covered the risks if it had known of them, if the insured proves his good faith, the
insurer shall cover the risk in proportion to the premium paid compared to that it
should have been paid, unless there is a more favourable provision in favour of
the insured.

The insurer shall be entitled to the premium in the event of the insured’s fraud.
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¥+ Container Transport International Inc (CTI) v. Oceanus Mutual
Underwriting Association (Bermuda) Ltd. "% » #REy%% i {4510 » iy
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3 Wilhelmsan, supra note 12, at 352.

14 Container Transport International Inc (CTI) v. Oceanus Mutual Underwriting
Association (Bermuda) Ltd. (1984) 1 Lloyd’s Rep. 476.

i | v R 4 E;t‘*’{ﬂjﬁéj‘ﬁ% : JOHN BIRDS, MODERN INSURANCE LAW,
121 (2007); Herry Brooke, Materiality in Insurance Contracts, 4 L.M.C.L.Q.,
437-452 (1985); Kameel Khan, A New Test of Materiality in Insurance Law,
J.B.L., 37-44 (1986) ; Malcolm A. Clarke, Failure to Disclose and Failure to
Legislate: Is it Material ? J.B.L., 298-306 (1988); H. Y. Yeo, Common Law
Materiality--an Australian Alternative, J.B.L., 97-109 (1990); N.J. Hird,
Rationality in the House of Lords, J.B.L. 194 (1995); Wilhelmsan, supra note 12,
at 351.

18 Highlands Insurance Co. v. Continental Insurance Co. (1987) 1 Lloyd’s
Rep.109.

117(1994) 2 Lloyd's Rep. 427.

8 Birds, supra note 115, at 122; Lowry & Rawlings, supra note 80, at 88, ALRC,
supra note 49, at para.10.16.

119.(1995) 1 AC 501, 517, 531, 538.
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214, at 517.

2 1d. at 531, 538.

122 FT,W‘ IP&f RN 7§/[IAt|yahﬁEW #hthe introduction of the
inducement, to some extent, takes away with one hand what it gives to insurer
with the other, because in cases where it is held that a non-disclosure was barely
material, the court may well now go on to hold that it did not have any causal
effect. P.S. ATIYAH, AN INTRODUCTION TO THE LAW OF CONTRACT, 257 (2005).

123 5t Paul Fire and Marine Co. (UK) Ltd. v. McDonnell Dowell Constructors Ltd
(1995) 2 Lloyd's Rep. 116.

124 Aneco Reinsurance Underwriting Ltd v. Johnson & Higgins (1998)1 Lloyd's
Rep. 565 ; Insurance Corp of the Channel Islands v. Royal Hotel Ltd (1998)
Lloyd's Rep. I.R. 151; Birds, supra note 115, at 124.

125 Svenka Handelsbanken v. Sun Alliance and London plc (1995)2 Lloyd’s Rep.
84.

26 Marc Rich & Co, A.G. v. Portman (1996) 1 Lloyd’s Rep.430; Sirius V.
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International Insurance Group Corp. v. Oriental Insurance Corp. (1999) Lloyd’s
Rep. I.R. 343.

127 Marc Rich &Co, A.G.V. Portman (1996) 1 Lloyd’s Rep. 442.

128 Brotherton v. Aseguradora Colseguros S. A. (2003) Lloyd's Rep. I.R. 746.

129 ﬁlrﬁﬁﬁﬁpié&gii 3¢ B N. J. Hird, Utmost Good Faith--Forward to the
Past, J.B.L., 257-264 (2005); ROBERT MERKIN, INSURANCE LAwW :@ AN
INTRODUCTION,43 (2007).

130 Assicurazioni Generali SpA v. Arab Insurance Group (2003) Lloyd's Rep. I.R.
131.

1| owry & Rawlings, supra note 80, at 92.

Wise Underwriting Agency Ltd and others v. Grupo Nacional Provincial S.A.
(2004) Lloyd’s Rep. 493. ﬁ'Fﬁﬂ‘Tu?Ei : H.Y. Yeo, Impact of Good Faith on
Waiver of Disclosure, J.B.L., 393 (2005).
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13 Drake Insurance Plc v. Provident Insurance Plc (2004)2W.L.R. 530. Robert
Merkin, Utmost good faith materiality and right to avoid, 2 INSURANCE LAw
MONTHLY,1 (2004).

3% Lowry & Rawlings, supra note 80, at 92.

3% ALRC, supra note 49, at para.10.67.

138 Berger v. Pollock (1973) 2 Lloyd’s Rep. 442, 463.

105



40 ¢ R 2011 £ 6

R BRI oA - 31 SRR - o Ry
fiE PR T (ERIRER  Mustillis iR eL e R e~ e
B ANEREERIET L T AR R ;*j 225 b I
H BRI 5750 » LM‘iE}E'JJV‘\% 5[;[[;[,1?;1&137 o PRI S Flipﬁ&j HSIpE
tmE[[szi[gﬁe%’J;jz Fgﬁ_ﬁ%{q\ﬁhim = TE'I]T;;[Iﬂ: > El hg“jt;[@ BRI ING N
AR P HFIVIRL A e * PR (RS R Fi R
RSS2l i S ea e RSl L U
dro Elﬂgf’#ﬁ Vil P A T R e f’:ﬁ"{,*é
(P 52509, Y IR (58 0 1§77 < 4 Assicurazioni General
Spa’p - i BEFHD ] BRPE BB LR C 5 R T R
P [ TR VRN IR £ TR T R - e
AP R0 A - i T P el 5255 - Elﬂ%{if[ﬁlﬁ‘}j\
HESEI T S I S A NI I e UG 7
o e pe S R N
N
Pan Atlantic%'9| * Fbxrlfﬁ Vel i o PR BRI R
iR T R FR P AR S (1 SRR Bk SR E) R
DA o FAERIFFY & & REYR AR TR - (2
ERa sl L AR F;l AL PP T R

137.(1994) 2 Lloyd’s Rep.427, 452, 466. Gilman et al., supra note 24, at 563.

138 (1994) 2 Lloyd’s Rep. 427;St. Paul Fire & Marine Ins. Co., Ltd. (UK) Ltd. v.
McConnell Dowell Constructors Ltd. (1995) 2 Lloyd’s Rep. 116.

139.(2003) Lloyd’s Rep. I.R. 131.

0 Assicurazioni General Spa v. ARIG(2003)1 Lloyd’s Rep.l.R.131; Gilman et al.,
supra note 24, at 567.
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I Gilman et al., supra note 24, at 564 ; Assicurazioni General Spa v. ARIG (2003)
1 Lloyd’s Rep.l.R.131, para.59.
12 Clarke, supra note 13, at 690; Gilman et al., supra note 24, at 563.
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143 (1995) 1 AC 501, 551 : Gilman et al., supra note 24, at 566.

1% st Paul Fire & Marine Insurance Co (UK) v. McConnell Dowell Constructors
Ltd (1995) 2 Lloyd’s Rep 116, 127 -

% G staring & G Waddell, Marine insurance, 73 TuL. L. REV., 1619, 1656-1657
(1999).

148 Akedian Co Ltd v. Royal Insurance Australia Ltd, Sun Alliance Australia Ltd
(1997) 148 ALR 480, 494.
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8 truthfully declare, at the time of conclusion of the contract, all circumstances

known to him that are liable to have an impact on the insurer’s assessment of the
risk that it covers.

9 Eggers et al., supra note 49, at 161.

150 Blackburn v. Vigors (1887) 12 App.Cas. 531.
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153 Eggers et al., supra note 49, at 173.
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155 Wilhelmsan, supra note 12, at 354 -

90w - JERUE SR ET 19 (%57 1 Zfi (Before the conclusion of the
insurance contract the Assured shall disclose to Underwritersevery circumstance
known to him and material for the decision to give cover, unless the
circumstances are common knowledge. In particular, he shall pass on to
Underwriters any information received which is material for the cover, no matter
whether or not he holds them to be unfounded or unreliable.) » % B & 57 591%
37L172-19 ~ 172-2, von Ziegler ; The “utmost good faith” in Marine Insurance
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Co. v. Chase Manhattan Bank (2003) Lloyd’s Rep.I.R.230.

9 Gilman et al., supra note 24, at 555-556.
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161 Kausar v. Eagle Star (1997) C.L.C.129.
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163 Wise Underwriting Agency Ltd. v. Grupo Nacional Provincial SA (2004) 1 All
E.R. Comm 495.

14 ALRC, supra note 49, at para. 10.27-10.104.

185 ok {4 57 599F L172-2 41 5 ALRC, supra note 49, at para.
10.27-10.109.

198 it J;ra:t 31 FI216-

19" Unless otherW|se provided a failure to disclose a material circumstance, or a
misrepresentation of the same, in contravention of section 19 shall discharge
Under-writers from liability. The same applies to a failure to disclose a material
circumstance because the Assured was not aware of it and his ignorance was due
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1%8 (1) When the policyholder is in breach of Article 2:101, subject to paras. 2 to 5,
the insurer shall be entitled to propose a reasonable variation of the contract or to
terminate the contract. To this end the insurer shall give written notice of its
intention, accompanied by information on the legal consequences of its decision,
within one month after the breach of Article 2:101 becomes known or apparent to
it.

(2) If the insurer proposes a reasonable variation, the contract shall continue on
the basis of the variation proposed, unless the policyholder rejects the proposal
within one month of receipt of the notice referred to in para. 1. In that case, the
insurer shall be entitled to terminate the contract within one month of receipt of
written notice of the policyholder’s rejection.

(3) The insurer shall not be entitled to terminate the contract if the policyholder is
in innocent breach of Article 2:101, unless the insurer proves that it would not
have concluded the contract, had it known the information concerned.

(4) Termination of the contract shall take effect one month after the written notice
referred to in para. 1 has been received by the policyholder. Variation shall take
effect in accordance with the agreement of the parties.

(5) If an insured event is caused by an element of the risk, which is the subject of
negligent non-disclosure or misrepresentation by the policyholder, and occurs
before termination or variation takes effect, no insurance money shall be payable
if the insurer would not have concluded the contract had it known the information
concerned. If, however, the insurer would have concluded the contract at a higher
premium or on different terms, the insurance money shall be payable
proportionately or in accordance with such terms.
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1% The sanctions provided for in Article 2:102 shall not apply in respect of

(a) a question which was unanswered, or information supplied which was
obviously incomplete or incorrect;

(b) information which should have been disclosed or information
inaccurately supplied, which was not material to a reasonable insurer’s decision
to enter into the contract at all, or to do so on the agreed terms;

(c) information which the insurer led the policyholder to believe did not
have to be disclosed; or

(d) information of which the insurer was or should have been aware.
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70 without prejudice to the sanctions provided for in Article 2:102, the insurer
shall be entitled to avoid the contract and retain the right to any premium due, if it
has been led to conclude the contract by the policyholder’s fraudulent breach of
Article2:101.

Notice of avoidance shall be given to the policyholder in writing within two
months after the fraud becomes known to the insurer.
Y Articles 2:102-2:104 shall also apply to any information supplied by a
policyholder at the time of concluding the contract in addition to that required by
Article 2:101.
V2 gnESYE e R EEY 3-1 1% - AR R 5 2Y 4.3 1% -
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180 Materiality in relation to an absence of good faith, a failure to disclose, a

misrepresentation or a breach of a contractual term (not requiring strict
compliance) is assessed according to a two-tier test of whether a reasonable
insurer and a reasonable assured, both operating within the norms of the society
and the context of the transaction in which such materiality is being adjudged,
would consider the conduct to have affected the acceptance of the risk, the
assessment of the premium and or the evaluation of claims by the insurer, and or
the acceptance of cover by the insured.
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Study on the duty of provide information of
insured in marine insurance

Chun-Wkel, Lo
Abstracts

Marine insurance is the most important factor in
international trade operation, so it requires a perfect legal system
on supporting marine trading. In practice, the marine insurance
policy to be used in our market is English Institute Clauses.
According to the Institute Clauses, it stated this insurance is
subject in English Law and practice. So it should to make a
research on Marine Insurance 1906. In English law, the insured
should make full disclosure all information about insured subject
before contract. It is different with R.O.C. Insurance Act. Marine
insurance is provided in Maritime Act, according to the Article
126 of Maritime Act, it stated : Except as otherwise provided for
in this Chapter, the provisions of the Insurance Law, shall apply
to the marine insurance. There is different character between
marine insurance and consumer insurance. It is argued in school
whether the provision in Insurance Act shall apply to the marine
insurance. This article is discussed the duty of disclosure of
insured in marine insurance according to English Law and the
law of other countries. At the end, | will have some suggestions
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for practical operation and court trial for reference.
Keywords : marine insurance, disclosure, representation, Marine

Insurance Act 1906, information asymmetry, CMI,
restatement of european insurance contract law
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