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On the Essence and Position of Crime of
Breach of Trust

Tien-Yi Chang
Abstract

Based on the development of property crimes, crime of
breach of trust is a type that appeared later than other types of
property crimes. It was not separated from other property crimes,
and thus became an independent criminal category, until the end
of the 19th century. One of the reasons that the legislators
singled it out is that it can complement the deficiencies of other
property crimes. As a result, there are varied theories on the
nature of its regulations and on the position it occupies in
property crimes. Among the theories, there are especially many
arguments on how to distinguish crime of breach of trust from
embezzlement.

This thesis introduces the development of the law about crime of
breach of trust in German laws and Japanese laws in order to clarify
its legislative development, its nature, and its position. Then, it
specifies the essence of the regulations of crime of breach of trust and
grasps the scopes of the trespass by collecting and analyzing the
theories. Finally, it locates the best position for crime of breach of

trust by analyzing the connections between it and embezzlement.
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This thesis regards the theory of abusing rights as the better one
when it is used to explain the nature of crime of breach of trust. The
law of crime of breach of trust is independent in its objective of the
regulations, while it also forms a regulative system to protect one’s
property interests along with other laws of property crimes. The
trespass that this law deals with should consist of the following
conditions. First, the actor should have the right to handle another
person’s property and he/she dominates the property within a certain
range. Then, the actor abuses the rights so as to damage another
person’s property interests. When the actor trespasses another person’s
property out of the range of his rights, it does not belong to what the

law deals with. It should be tackled with the law about embezzlement.

Keywords : crime of breach of trust, embezzlement, act of
perfidy theory of abuse rights, theory of violate
obligations
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