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1215 U.S.C. §78 (2010).

15 U.S.C. § 77¢ (2010).The full text of the Article reads as follows: (a) Sale or
delivery after sale of unregistered securities Unless a registration statement is in
effect as to a security, it shall be unlawful for any person, directly or indirectly —
(1) to make use of any means or instruments of transportation or communication
in interstate commerce or of the mails to sell such security through the use or
medium of any prospectus or otherwise; or (2) to carry or cause to be carried
through the mails or in interstate commerce, by any means or instruments of
transportation, any such security for the purpose of sale or for delivery after sale.
(b) Necessity of prospectus meeting requirements of section 10 It shall be
unlawful for any person, directly or indirectly — (1) to make use of any means or
instruments of transportation or communication in interstate commerce or of the
mails to carry or transmit any prospectus relating to any security with respect to
which a registration statement has been filed under this title, unless such
prospectus meets the requirements of section 10;or (2) to carry or cause to be
carried through the mails or in interstate commerce any such security for the
purpose of sale or for delivery after sale, unless accompanied or preceded by a
prospectus that meets the requirements of subsection (a) of section 10.(c)

Necessity of filing registration statement It shall be unlawful for any person,
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directly or indirectly, to make use of any means or instruments of transportation
or communication in interstate commerce or of the mails to offer to sell or offer
to buy through the use or medium of any prospectus or otherwise any security,
unless a registration statement has been filed as to such security, or while the
registration statement is the subject of a refusal order or stop order or (prior to the
effective date of the registration statement) any public proceeding or examination
under section 8.

"2 Rutheford B Campbell, Jr., The SEC's New Resale Rules: A Major Advance in
Intelligibility and Sound Policy, http://ssrn.com/abstractat= 1543955 (last visited
Jan. 28, 2010).

P15 US.C. § 77¢ (2010). The full text of the Article reads as follows:
(a)Exempted securities  Except as hereinafter expressly provided, the
provisions of this title shall not apply to any of the following classes of securities:
(1)Reserved.(2)Any security issued or guaranteed by the United States or any
territory thereof, or by the District of Columbia, or by any State of the United

States, or by any political subdivision of a State or territory, or by any public

10
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instrumentality of one or more States or territories, or by any person controlled or
supervised by and acting as an instrumentality of the Government of the United
States pursuant to authority granted by the Congress of the United States; or any
certificate of deposit for any of the foregoing; or any security issued or
guaranteed by any bank; or any security issued by or representing an interest in or
a direct obligation of a Federal Reserve bank; ...; (3)Any note, draft, bill of
exchange, or banker's acceptance which arises out of a current transaction or the
proceeds of which have been or are to be used for current transactions, and which
has a maturity at the time of issuance of not exceeding nine months, exclusive of
days of grace, or any renewal thereof the maturity of which is likewise limited;
(4)Any security issued by a person organized and operated exclusively for
religious, educational, benevolent, fraternal, charitable, or reformatory purposes
and not for pecuniary profit, and no part of the net earnings of which inures to the
benefit of any person, private stockholder, or individual; or any security of a fund
that is excluded from the definition of an investment companty under section
3(c)(10)(B) of the Investment Company Act of 1940; (5)Any security issued (A)
by a savings and loan association, building and loan association, cooperative
bank, homestead association, or similar institution, which is supervised and
examined by State or Federal authority having supervision over any such
institution;...; (6)Any interest in a railroad equipment trust. For purposes of this
paragraph "interest in a railroad equipment trust" means any interest in an
equipment trust, lease, conditional sales contract, or other similar arrangement
entered into, issued, assumed, guaranteed by, or for the benefit of, a common
carrier to finance the acquisition of rolling stock, including motive power;
(7)Certificates issued by a receiver or by a trustee or debtor in possession in a
case under title 11 of the United States Code, with the approval of the court;
(8)Any insurance or endowment policy or annuity contract or optional annuity
contract, issued by a corporation subject to the supervision of the insurance
commissioner, bank commissioner, or any agency or officer performing like
functions, of any State or Territory of the United States or the District of
Columbia; (9)Except with respect to a security exchanged in a case under title 11
of the United States Code, any security exchanged by the issuer with its existing

security holders exclusively where no commission or other remuneration is paid

11
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or given directly or indirectly for soliciting such exchange; (10)Except with
respect to a security exchanged in a case under title 11 of the United States Code,
any security which is issued in exchange for one or more bona fide outstanding
securities, claims or property interests, or partly in such exchange and partly for
cash, where the terms and conditions of such issuance and exchange are approved,
after a hearing upon the fairness of such terms and conditions at which all
persons to whom it is proposed to issue securities in such exchange shall have the
right to appear, by any court, or by any official or agency of the United States, or
by any State or Territorial banking or insurance commission or other
governmental authority expressly authorized by law to grant such approval;
(11)Any security which is a part of an issue offered and sold only to persons
resident within a single State or Territory, where the issuer of such security is a
person resident and doing business within or, if a corporation, incorporated by
and doing business within, such State or Territory. (12)Any equity security issued
in connection with the acquisition by a holding company of a bank under section
3(a) of the Bank Holding Company Act of 1956 [12 USCS § 1842(a)] or a
savings association under section 10(e) of the Home Owners' Loan Act [12 USCS
§ 1467a(e)],...; (14)Any security futures product ...

15 U.S.C. § 77d (2010). The full text of the Article reads as follows: The
provisions of section 5 shall not apply to— (1)transactions by any person
other than an issuer, underwriter, or dealer.(2)transactions by an issuer not
involving any public offering.(3)transactions by a dealer ... (4)brokers’
transactions executed upon customers' orders on any exchange or in the
over-the-counter market but not the solicitation of such orders.
(6)transactions involving offers or sales by an issuer solely to one or more
accredited investors, if the aggregate offering price of an issue of securities
offered in reliance on this paragraph does not exceed the amount allowed
under section 3(b) , if there is no advertising or public solicitation in connection

12
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with the transaction by the issuer or anyone acting on the issuer's behalf, and if
the issuer files such notice with the Commission as the Commission shall
prescribe.

315 U.S.C. §70d (2010).
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15 U.S.C. § 77b(a)(11) (2010): The term "underwriter" means any person who
has purchased from an issuer with a view to, or offers or sells for an issuer in
connection with, the distribution of any security, or participates or has a direct
or indirect participation in any such undertaking, or participates or has a
participation in the direct or indirect underwriting of any such
undertaking; ... As used in this paragraph the term "issuer" shall include, in
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addition to an issuer, any person directly or indirectly controlling or controlled by
the issuer, or any person under direct or indirect common control with the issuer.
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'7"J. William Hicks, The Concept of Transaction as a Restraint on Resale
Limitations, 49 OHIO. ST. L.J., 425-426 (1988).

8120 F.2d. 738 (1941).

15 U.S.C. § 77¢ (2010).

20120 F.2d. 738, 741 (1941).
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such issuer of an exemption under section 4(2) of the Act, or Regulation D under

the Act, from the registration requirements of the Act.
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®17 C.FR. §230.144A.

117 C.ER. §230.144A(a)(3) (2010). The full text of the Article reads as follows:
The aggregate value of securities owned and invested on a discretionary basis by
an entity shall be the cost of such securities, except where the entity reports its
securities holdings in its financial statements on the basis of their market value,
and no current information with respect to the cost of those securities has been
published. In the latter event, the securities may be valued at market for purposes
of this section.

6217 C.ER. § 230.144A(a)(1) (2010).
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%17 C.FR. §230.144A(d)(4)(i) (2010). The full text of the Article reads as
follows: In the case of securities of an issuer that is neither subject to section 13
or 15(d) of the Exchange Act, nor exempt from reporting pursuant to Rule
12g3-2(b) under the Exchange Act, nor a foreign government as defined in Rule
405 eligible to register securities under Schedule B of the Act, the holder and a
prospective purchaser designated by the holder have the right to obtain from the
issuer, upon request of the holder, and the prospective purchaser has received
from the issuer, the seller, or a person acting on either of their behalf, at or prior
to the time of sale, upon such prospective purchaser's request to the holder or the
issuer, the following information (which shall be reasonably current in relation to
the date of resale under this section): a very brief statement of the nature of the
business of the issuer and the products and services it offers; and the issuer's most
recent balance sheet and profit and loss and retained earnings statements, and
similar financial statements for such part of the two preceding fiscal years as the
issuer has been in operation (the financial statements should be audited to the

extent reasonably available).
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A Critique and a Proposal of Secondary
Offering in Taiwan

Yung-Cheng, Chuang
Abstract

In the United States, the 1933 Act requires any person
selling securities to either register the securities with the SEC or
qualify for an exemption from the registration requirement.
Section 4(1) exempts from the registration requirement of
Section 5 all sales of securities except sales by “issuers,
underwriters or dealers.” A number of transactions, whose
informational dangers are comparable to those of a public
offering, are subject to registration. For example, distributions
to public investors by persons acting as agents for the issuer;
persons who previously purchased securities from the issuer in
private transaction; and persons in a control position with the
issuer and control persons. Hence, control persons who wish to
sell without registration will comply with SEC Rule 144.
Actually, Section 22-1 of the Securities and Exchange Act in
Taiwan, has copied Rule 144. The large majority of resale rules,
however, do not comply with the principle of SEC rule-based
safe harbors for resale. Consequently, this article has proposed

regulatory reforms to improve the viability of Section 22-1. In
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any case, the resale rules of control persons should follow Rule

144.

Keywords : secondary offering, underwriter, public offering,

private placements, rule 144, distribution,

exemptions
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