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F.P—,Ff] TEORHTP I~ JeO F F A U E % ( Marine Insurance Act

1906, MIA) HH{Lid ’Fﬁy;iiﬁl:ﬁjm et = 37 41 {545, LF"J%EJ?%I%I

?‘\Wﬁr&iﬂﬁ%ﬁ’ﬁ'g P HE 2 P R 2 F"[/J\’?w PER 5

fi?'\[ﬁ&[ o= ”*H’F?Hﬂ_‘ RV R o R R Jf'ﬁap
BRSO R feS 2 SR P

B TSR S — S0 A URLA BAD ~ U
L R ) T Y £ o G Eis it L ES T
(P79 50 ) T SR IR 3 ISR T TSI ) 3 S S
KT - ﬁﬂ@E#?F@Vﬁﬁydﬂﬂ RHIES ) (Repudiate)
@%“10 .

7 F:%if E]I:EﬁMackenszL,—I4 NEPR YRS UL SR RRE L BT
REphiE T AP T

[@kﬁ ] rﬁ@ﬁ«‘w Fl25-

°P.T. O’NEIL & J.W. WOLONIECKI, THE LAW OF REINSURANCE IN ENGLAND AND
BERMUDA, 353 (2004).
R BRI 1979 5 ALY Y EITE (Sale of Goods Act, SOGA)
SV 11 fE5Y 4 TR0 4%t - SOGA 1979 : [Section 11 (4) When condition
to be treated as warranty...(3)Whether a stipulation in a contract of sale is a
condition, the breach of which may give rise to a right to treat the contract as
repudiated, or a warranty, the breach of which may give rise to a claim for
damages but not to a right to reject the goods and treat the contract as
repudiated, depends in each case on the construction of the contract; and a

stipulation may be a condition, though called a warranty in the contract. ]F~ f'
o FSZE _FARFE I warranty B fg)ﬂéﬁ% (promise ) » miﬁﬁl%laﬁ“%?{

H > ﬁﬁ’ﬁj&:qﬂjl’ﬁ rﬁjiﬁl'ﬁfﬁ |“é|ﬁ1ﬁ*$§ | ° See Provincial Insurance Co. Ltd. v.
Morgan(1933)AC 240, 253-254.

T SGEHE o warranty — GHUE|RPRERDH T RS SGSL IR %TEH‘ iy
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— T REFERAATFREH L EGE &SP
FEUBED T BRI ) BB
S o T ek R 2P TR 'E;‘s/' PR i R =2
PN IFL Bl * 5 R CIR T R D X 555 R
FRL BT IV LB L R RS S R
i li‘ff%\'ﬂjfii@l FEC e PSR - 2O F LD MIA 1906
Section 33 (L R5 0 ik T IEC R 1L TAIE GRH -

ﬂ;jéﬂl? (affirm ) E259™ SRS 1 EIFE s g?r, J}{J&?EJ o I? F%I?"Fﬂzr?ik
FLELFS THp i VR (warranty ex post facto) A 5 < warranty - ﬁ'JE[
#g%%Hm”WF%ﬂWﬁ&$WJ$ﬂ(@mm%)?M“dmﬁﬁ
TS 1 5 ) P HAH 12 o PRI i S QR 0 BB ITAL -
B 2 & 85 —rﬂﬁ'?lﬁ\fgrﬁfiﬁ [/F(,ZJE —ijt flf@ ~ (the insurer) > pl—
FLBL U@ ~ (the insured, the assured ) o FFIEEAT = [ [d 3k = F A% l’%ﬁﬁfﬁ%‘ﬁ[
Hy bV~ 4 ipha & (B Versicherer 5 [ @ & ¥ ) > bl- HERRIR ©
(8 : Versicherungsnehmer ; [ @ (@559 ) o A EFE J?Eﬁ:t 4>
F1 558 -
"2 BARIS SOYER, WARRANTIES IN MARINE INSURANCE, 2 (20006).
FIR - R ERCRL A TSR © P 1 Bt BRSO - BIOR 3R EiR
fa {1 €| @ .. warranted free from capture and seizure” P& 1H{ Hf''ed E‘IF"‘, € g
Hl [“warranted”ﬁl?g (el as ~ S5f ”%:“MF PPSEAEPEATI T VA T
FJHH ] P& & I F - See Morgan v. Provincial Insurance Co Ltd (1932) 148 LT
385. AR AR IR I R Ry IS 2RI 5 P -
Y1 > 7 Roberts v. Anglo Saxon Insurance — %f[1 > =41 i FaEE J“warranted
used only for...commercial travelling”{%# > JRENKE [Sig‘;{éj’ R R TR
JHEER 3 A 1) FR RS P IV g I*Wﬁ B rﬁﬂaﬂ J (On
visk ) 5 (LIRS 78 T (ﬂﬁ@ﬁ%%f%ﬂﬁﬂﬁmifﬁﬁ
] J}{f’j F]-*T{& - Roberts v. Anglo Saxon Insurance (1927) 27 LLL.R. 313;
O’Neil & Woloniecki, supra note 9, at 354.
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P Fp’[‘?’ﬁd@%ﬁi o A WLl *iﬂl?%l'%\'l"%ﬁd/;é SERE
gi- F'Zl“uﬁ TR R SR R
fi-

FIH - SR ST SIS B B iR

> ﬁcﬁ‘qﬁ = R B (strict compliance)

PR ERLE R R B AR S S AR B
AR S8 R Pawson V. Watsoni;f;’t’v’rﬁj%” PR S R T
P - EU AR A BRI p%%#” YOI R
R ‘WLE'HE"F'Téﬁ”#l'#ﬁa%i’ii‘@p',gi ST s T
e * T R e i G ST R e
THII T+ SRR PR - SB[ A F TR R
FUFI] (de minimis rule) 7« N PR D T A2 - SR BT

" MIA 1906: [Section 33(1) A warranty, in the following sections relating to
warranties, means a promissory warranty, that is to say, a warranty by which the
assured undertakes that some particular thing shall or shall not be done, or that
some condition shall be fulfilled, or whereby he affirms or negatives the
existence of a particular state of facts.]
! FHRPTE > 7SR TR ROPR S T (e S R SGSER
FE RG] e B IR Ceonditions ) F PBRASES RULY ™) -
L S T8 (substantial performance) Rl 2
IRE =g S 59V [£1% - Soyer, supra note 12, at 133.
' Pawson v. Watson (1778) 2 Cowp 785, 787.
' See also Hore v. Whitmore(1778)2 Cowp 784 : Earle v. Harris (1780)1 Dougl
357’Sanderson v. Busher(1814)4 Camp 54n.

ﬁﬁ?"ﬂr’ ?E:t 45 FI 112 f 5 5 “no material llnk”ij"#éﬁkqi o
A e FHBF, LS5 FTAT’: » LS Y no causal llnk”E'[Jf'ﬂ Fft Mgk
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— TR B FERIATERGH L EEE &L P
P P TR 5.0 5 £ S A g O
(U e A IM b R R S AR S
SR RA PV AR E = S ST i o IR (A @ SRl Y
b R S R R R pUR * B BRI . T
BV R R SRR R 0 R a7
E718 , FL T35 5 [;Haﬂ_ﬁ:u DR B AE o MR o 7R
HIE P 791 -5'[ r ]?EQF@EI g FWI&H%I;?}J HEWE =AY
R B BRI S IR A
Mackenzie Chalmers&jH (mfﬁMackenzw&]H ) BRER TT‘[J EfjHEMIA
1906 Section 33(3). {5 -

Z - ZEEMHZ2 g F5M %22 (nomaterial and causal
link®)

F”TEJ':"' el TE R i i R ’E%&Eﬁﬂ g Tﬂauﬁﬂ:ﬁi‘&
[ﬁi’ﬁﬁuai VEEEIRIE IF‘A*ELE'H“'TEZ@?W‘MIA 1906 Section 33(3)*)
pi?! o flﬂ ] FII’Iﬁ"ﬁ 1% (fanciful ) ~ ﬁLF, (absurd) * > #]]

PRINIER ) SRR LR 2 F [“%'FTJI,. Pt i 4 BN PR
,FI g o [T S - ﬂ@ﬁ IR s o

ﬁﬁ?r ?EJ:t 45 FI 112
20 EJ‘IJTEE:{: EI 113 )

Hrﬁ@ﬁ:‘f v FI 113
> MIA 1906: [ Section 33(3) A warranty, as above defined, is a condition which
must be exactly complied with, whether it be material to the risk or not. If it be
not so complied with, then, subject to any express provision in the policy, the
insurer is discharged from liability as from the date of the breach of warranty, but
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VSR SR TR ([ e BYRY R Ty A MR Ay

ERIPL > Wi - AR A R R LU (p e~ A

%oﬁﬁq*ﬁﬁﬂ‘ﬁﬁaﬁé RS R i [ g

A %ﬁmﬁﬁﬁﬁwﬁ%%ﬁglmﬁﬁwﬁl%U@@JFiﬁﬁﬁi
u} ’1@;{[?’:&?&““ R l/% TEAHEAOE [ T S el o IREEE

IS Vu?%%rﬁ%@%ﬁﬁﬂfﬁ@#ﬁ*W%@@§%$h«
Wﬁ%?ﬁﬁﬁmﬁ

EHPEW ARV B R E R T 2 Kenneth Abraham
FERE I R BT PSRRI I R H R R S e
(AL IYEEE (Lloyd’s Coffee House) VA% * H [ﬂjlrﬁj IS
(Moral Code) S'FHFL o [y~ Py RS RAZ IR W 2GRS = TRl
w’%m@ﬂﬁiwaﬁ$ﬁmﬁkvﬂHﬁﬁom:’Wﬁﬁ$$
FRFEIGRPR ™ HRN R R 58 PN I R AR D 5
1% ﬁﬁ@ﬁ?ﬁﬂ”“ﬁftzF%%eﬂﬁtlPﬁ&m‘ﬁ“$wyﬁﬂﬁﬁﬁﬂm
f{' AR O TR =V E R o L Fuﬁgﬁb FI#FHE:]*FLS‘ I
LB R < P - SRR L S A
o 5= B B R A E R TR B R R R T T o
FRARE R I RUIDRT 8 5T (R i * HASER ORI -
PP PR Pl 8 [P bR ™ it Sl 50 A
R B R [TW%%%I’%?: [l * R PR IR R

without prejudice to any liability incurred by him before that date.]

*? Farr v. Motor Traders’ Mutual Insurance Society (1920)3 KB 669.

» Yorkshire Insurance Co. Ltd v. Campbell(1917)AC 218.

** KEANNETH S. ABRAHAM, INSURANCE LAW AND REGULATION, 14 (2005).
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P B TR BRI - R 0 R AR
CRAGTE N GRS - [ AR~ SR P AR € R
B SRR R R o B £ R A PR
MU H g %%Tﬂﬂfmi&swmwﬁé AR i
(i (s~ Sgpif b2 R g 2

L

RN | i+ 1 (cannot be remedied )
%@@fiﬁr”ﬁﬁrﬁJﬁ@“ﬁtﬁﬂ#ﬁk@@%#
HH » ST B9 A PR B S DA IR B
i ﬁ\/‘pjlp EAE AL GRE R R R [’EFUI 27
BRI SRS T 515 ~ o Jefi] 5% /De Hahn v. Hartley % *® - gi/i
(1S T - S PR PR = A S R R L Wﬂ
AR AR AT &#ﬁi#@%ﬁ&mﬁﬂ SR o
AR > — LR ERGEER > st = FERL Y il e~ AR

%§%%W$M*WH%pV%rvﬂﬁ%%”°

* Thomas J. Schoenbaum,, Warranties In The Law Of Marine Insurance: Some
Suggestions For Reform Of English And American Law, 23 TUL. MAR. L. J. 267,
277 (1999).

*% Hibbert v. Pigou(1783)3 Doug KB 213;Christian v. Ditchell(1797)Peake’s Add
Cas 141;Thomson v. Weems(1884)9 App Cas 671;Wedderburn v. Bell(1807)1
Camp 1;Lane v. Nixon(1866)LR 1 CP 412.

> MIA 1906: [Section 34(2) Where a warranty is broken, the assured cannot avail
himself of the defence that the breach has been remedied, and the warranty
complied with, before loss.]

* De Hahn v. Hartley (1786) 1 TR 343.

29 . .
See also Quebec Marine Insurance Co. v. Commercial Bank of
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Bk E Ffj%i?ii@ % F%F"%fﬁi [RRD R HOS R DAL S I
B 2% A2 A Bank of Nova Scotia v. Hellenic Mutual War Risks
Association (Bermuda ) Ltd%*" ( ™ #5The Good Luck#% ) [ 35t -
TR ER - [ EUE » 2 27 Goffti 31F'iﬁ‘“ {57=
= ey ,gmﬂ  RUTE Y B IEIEPIRE ~ 70 T
; B%EFG o 2P|l e PR WJ%’J” FIH - H5E- 3

3T EREGRS D BIREERPYIE (T ) (conditions as a fundamental terms of

'7"\

a contract) % T ffi - {F | (condition precedent ) * i""}lfj RS
(EF TN FIFEEU = fl‘/}]—]_FEU] i HE 1 (Fulfilment of the
warranty is a condition precedent to the liability or further liability of the
insurer) ** > [y P “Elph TREEF, VRS ’E%@['[ﬁ]f}'\’
BRI TR, VAR - ABAE e G RL R
T R f»?jﬁf BRI ) B PRL VRS HE o TR PR
s e PR VR T o ARLbE R T PR R
[ - 1’5“[5@ " P B GGRGRGR > R E P s ea bR e PR Y

Canada(1870)LR 3 PC 234.
3% Bank of Nova Scotia v. Hellenic Mutual War Risks Association (Bermuda) Ltd
(1991) 2 Lloyd’s Rep 191(HL).
3 g AR |75Goffafjlﬂ FF= 27> Bridge ~ Brandon - Oliver ~ Lowry®l [
} EERFIASL > ] -

32 Bank of Nova Scotia v. Hellenic Mutual War Risks Association (Bermuda) Ltd
(1991) 2 Lloyd’s Rep 262.
33 Goff§4 g”%l% £, Fgﬂi B?EFI’??EJY%' TEETE #H - John Birds, The Effect
of Breach of an Insurance Warranty, 107 L.Q.R. 541(1991).
*(1992)1 AC 233, 262-263 ; See also Gerling Konzern General Insurance Co v.
Polygram Holdings Inc.(1998)2 Lloyd’s Rep 544.
S 3 El[Gofflﬁ H]Jackson v. Union Marine Insurance Co. Ltd.— % '[[I V=g, -
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7% i faa S PP RS HES A (R 0 S e oA [N TV
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R %W” T T B T o YLIPERR L SRIE EAS TR
@ (I IB R R R B R Y e g e T
AR T 2 B RS P S Y iy TR
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$ AR O0 & RGN N E I HT2
e

FROEF BT R E B R BB IR BB R X R

ORI - ) R Y A LT 5 M F S - Duckett v.
Williams(1834)2 Cromp. & M. 348; Thomson(n 26); Sparenborg v. Edinburg Life
Assurance Co(1912)1 K.B. 195; Stebbing v. Liverpool & London & Globe
Insurance Co(1917) K.B. 433.

*7 Bank of Nova Scotia v. Hellenic Mutual War Risks Association (Bermuda) Ltd
(1991) 2 Lloyd’s Rep 264, per Lord Goff.

*1d. at 263.

” E%ﬂ AL T Eliww R S ARIPE D Y5
IfRE > rﬁf‘fiﬁw IR 1. 7ot ﬁ;“ HARRL S MR Y R -
Elﬁ(ﬁiﬁ;&ﬂ%ﬁ’%ﬂﬁj{ %g{ﬂlfﬁ[ﬂ f;ﬁv*ﬁ‘ &b H) o e.g. Hussain v. Brown(1996)1
Lloyd’s Rep. 627; Printpak v. AGF Insurance(1999)Lloyd’s Rep IR 542. ; HIH
Casualty & General Insurance Ltd v. Axa Corporate Solutions(2002)Lloyd’s Rep
IR 325; 2. £ IEE '"'ﬁr.qﬁ?%lﬁ\ P KA A ERIERR R

B R R
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( Versicherungsvertragsgesetz, VVG ) [* |5 [l 1/ ﬁf (17 7 5l faa ey Fﬁéﬁ EH
VA B =05 (Obliegenheiten ) » |;El (%J B - gRN) Eliff“ﬁ
PRSI AN ST BT OO0 T F - F] - I =40 (7

HIVVG 2008) » jr}]ﬁ’%ﬁiﬁ Section 6(1)7=7: ] 81 -3 EF2 = Section
Do I TR RN g ERE D R R i
TETAA b S FHIE RS [ W SO
ANHZFFERS > FRZERI ~ TELU?'I?}TEjrs«ijJl?{[,ij"‘FLS“%fLﬁ‘/gl*IH
Fo(2) W\B@fﬁ%gdﬁﬁ"%ﬂ ™ ST AT e R AR

ol 27 ] B ol Ay EE el e - ['Tﬁ‘ﬁhﬁi’:ﬂ\ﬁ'r}wﬁﬁﬁ
HELE I R ’|~[“f=l“’\1[£ﬁ1]7 FAGA AT 0 e -
HH TS A T P e 2 »?\FTI'TJ R e g = =i B R 1 N
BRI 0 (3) 7 (2) I flbe ~Ef {\151":'7‘ (i VS e
I T Y e © ’Eﬂn’\ﬂﬁ Vﬁf@[h%{]ﬁ > [Wba PRI BRI

SRR ﬁ"z’ﬁ‘j/’j AT (4) ol 2™ e ol &
e VRS R Y SIS - e R J?'F@&EF Wﬁfﬂﬁ E2EIN

A0 ol il (ol i B2 P sy 7 SRS fi'[i&”%’ﬁﬁ[%g%‘ 1 (Y : Bundesrat ) %% 2007
#9721 E'ﬁvl I*?'Iiﬁir’?ﬂleﬁ o RIS gl@ﬁ“‘i#ﬁlmiﬂ i
BEVIRY > M RIETRIPVRL » 7998 [~ Ry o TpIgpir= 7 27 A
%I['Jvil ~ (pollcyholders) AR RSl Y ,E?%I]'JV%J ~ ﬂj%ﬁ%ﬁé?@‘é F,ﬁg’l/tﬂﬂ_'
[ﬁjﬁf’@ﬂp["’ ﬁ]ﬁﬂgﬁwfﬁm el ]J’FEHFFE FE P 14: - Federal Ministry of
Justice, Bundestag adopts new law on insurance contracts,
http://www.bmj.bund.de/enid/3d11090dac9d17b3f7a19e826a36e522,8a9¢507
06d63516964092d09343537350932095{7472636964092d0935323934/Press/Pres
s_Releases zg.html(last visited Nov.12 ,2010)
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lH)

#2008 & 1 K| 1 [ UG i & 57551 Section 28 FL £ ¢ VVG 2008:
[Section 28 Verletzung einer vertraglichen Obliegenheit —

(1) Bei Verletzung einer vertraglichen Obliegenheit, die vom
Versicherungsnehmer vor Eintritt des Versicherungsfalles gegeniiber dem
Versicherer zu erfiillen ist, kann der Versicherer den Vertrag innerhalb eines
Monats, nachdem er von der Verletzung Kenntnis erlangt hat, ohne Einhaltung
einer Frist kiindigen, es sei denn, die Verletzung beruht nicht auf Vorsatz oder auf
grober Fahrlédssigkeit.

(2) Bestimmt der Vertrag, dass der Versicherer bei Verletzung einer vom
Versicherungsnehmer zu erfiillenden vertraglichen Obliegenheit nicht zur
Leistung verpflichtet ist, ist er leistungsfrei, wenn der Versicherungsnehmer die
Obliegenheit vorsitzlich verletzt hat. Im Fall einer grob fahrldssigen Verletzung
der Obliegenheit ist der Versicherer berechtigt, seine Leistung in einem der
Schwere des Verschuldens des Versicherungsnehmers entsprechenden Verhaltnis
zu kiirzen; die Beweislast fiir das Nichtvorliegen einer groben Fahrlédssigkeit tragt
der Versicherungsnehmer.

(3) Abweichend von Absatz 2 ist der Versicherer zur Leistung verpflichtet, soweit
die Verletzung der Obliegenheit weder fiir den Eintritt oder die Feststellung des
Versicherungsfalles noch fiir die Feststellung oder den Umfang der
Leistungspflicht des Versicherers ursdchlich ist. Satz 1 gilt nicht, wenn der
Versicherungsnehmer die Obliegenheit arglistig verletzt hat.

(4) Die vollstiandige oder teilweise Leistungsfreiheit des Versicherers nach Absatz
2 hat bei Verletzung einer nach Eintritt des Versicherungsfalles bestehenden
Auskunfts- oder Aufkldrungsobliegenheit zur Voraussetzung, dass der Versicherer
den Versicherungsnehmer durch gesonderte Mitteilung in Textform auf diese
Rechtsfolge hingewiesen hat.

(5) Eine Vereinbarung, nach welcher der Versicherer bei Verletzung einer
vertraglichen Obliegenheit zum Riicktritt berechtigt ist, ist unwirksam.]
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Comment on Application and Interpretation
of Promissory Warranties: Focusing on
Current Insurance Policies and Related
Cases of The Supreme Court of Taiwan

Feng-Nian Chen

Abstract

The article not only aims at illustrating the phenomenon of and
reasons for why insurers misuse promissory warranties in insurance
policies, and Supreme Court frequently has hardship on differentiating
promissory warranties from other types of terms in insurance contracts,
such as excepts or conditions, but also provides some solutions in
respect of regulation and contract interpretation for judges and
regulators. In practice, insurers tend to use ambiguous and vague
context in order to garner unfair benefits either on pretext of other
types of terms in policies by the title of warranties, or by harnessing
technical words to transform exclusions into promissory warranties.
What’s even worse, the Supreme Court of Taiwan is inclined to
interpret these disguised or equivocal terms in a formalistic fashion, as
triggers unpredictable and unstable results. As a consequence, both
practical blurred warranties and judicial formalistic interpretation give

rise to unnecessary trade costs probably impeding insurance trade. The
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author figures out two approaches to mitigate the problem: one is
through screening mechanism of insurance products exercised by
regulators to delete ambiguous and problematic terms in advance; the
other is via special principles of interpretation set forth in Article 54 of

Insurance Act and Article 11 and 12 of Consumer Protection Law.

Keywords: promissory warranty, warranty, principles of interpretation,

exclusions, formalism, standardized insurance contracts
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