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A Critical Analysis of Utilizing the
Confession as a Sentencing Factor of
Post-Crime Attitudes

Tze-Tien, Hsu
Abstract

The confession is a legal concept which on one hand may
generate concerns of possible abuse and on the other hand is
indispensible and at the same time continuously gains its importance
with respect to its role and function in criminal justice. Besides its
evidentiary function and simplifying trial procedure function, a
confession plays a significant role in the court’s exercising its
discretion on sentence. Especially when there is a demand of speedy
trail in practice, there is a consideration relationship between the court
and the accused in order to simplify the trial procedure. However,
there must be a theoretical support of substantive sentences before a
confession can be utilized to reduce criminal penalties; otherwise, the
court indeed illegally confers the accused unjust interests. This
Acrticle contends that only those confessions which are made under the
motives of genuine regrets and confession can be qualified as grounds
for the reduction of criminal punishments under the sentencing factor

of post-crime attitudes. But owing to the practical difficulty of
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ascertaining the regrets and confessions, coupled with the application
of the principle that the benefit of doubt goes to the accused, unless
the prosecutor can prove the confession of the accused was not made
under the motives of genuine regrets and confession, the court shall
take it into account. According to this point of view, the current
substantive and procedural law and practice which take the confession
of the accused regardless the underpinning motives of genuine regards

and confession shall be subject to review.
Keywords: confession, plea bargain, purpose of criminal punishment,

sentence, post-crime attitude, in dubio pro reo, nemo tenetur, right

to remain silence, speedy trial principle, litigation economy
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