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b ﬂﬂ’llﬁﬁﬁ ¥ [ 7 Percy v. Millaudon [l 13 [ - g1 fLif :
TP |- b S *?iffgi%%ﬂmﬁ;?vyp§ B,y
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TR - )0 HEe T R ‘R’Héﬁfé, 1 52 Godbold v,

" DENNIS J. BLock, NANCY E. BARTON & STEPHEN A. RADIN, THE BUSINESS
JUDGMENT RULE, 9 Aspen Law & Business, 5fth ed, (1998).

® Percy v. Millaudon, 8 Mart.(n.s.) 68 (La. 1829) ; 'E( £ : " The occurrence of
difficulties... which offer only a choice of measures, the adoption of a course
from which loss ensues cannot make the (director) responsible, if the error was
one into which a prudent might have fallen. The contrary doctrine seems to us to
suppose the possession, and require the exercise of perfect wisdom in fallible
beings. No man would undertake to render a service to another on such severe
conditions...The test of responsibility, therefore, should be, not the certainty of
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ﬁEF T o i[ﬁ%ﬁﬁ,’ EERS~ 7 Je— = T1Briggs v. Spauldmgii’gi‘ﬁﬂ :
b R B PO AR - T FE R R B Whﬁwm
m@ﬁ NEH e, S JEIF%{L_VEI |3 liﬂp)ﬂiﬁfﬂ%ﬂﬁ?i Fﬂ? Bl
0 PRTTRAE A AT BN I A e B
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wisdom in others, but the possession of ordinary knowledge; and by showing that
the error of the (director) is of so gross a kind that a man of common sense, and
ordinary attention, would have fallen into it. ; -

% Godbold v. Branch Bank, 11 Ala. 191 (1847): 'R £ 2 T Directors do not in our
judgment undertake, that they possess such a perfect knowledge of the matters
and subjects which may come under their cognizance that they cannot err, or be
mistaken, either in the wisdom or legality of the means employed by them. ; -

' Briggs v. Spaulding, 141 U.S. 132, 152(1891) ; Et¥ % : T In any view the
degree of care to which these defendants were bound is that which ordinarily
prudent and diligent men would exercise under similar circumstances, and in
determining that the restrictions of the statute and the usages of business should
be taken into account. ; -
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" Resolution Trust Corp. v. Blasdell 930 F. Supp., 423 (1994) ; Fi¥ 3 :
" Directors regularly make complex decisions involving risk, and many such
decisions may appear in hindsight to have been made improvidently ; ~ "our

country’s corporate system depend to a degree on the willingness of corporations
to take risk. With large sums of money at stake- and the threat of litigation in the
event of failure correspondingly high-few directors would recommend ventures
involving more than minimal risk. ; -
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Shareholders Litigation .V 2{[Jk [ 1= - r[ﬂt'rrgéﬁ’ ! }‘#*g"éjiiﬁﬂ?eﬁ’?
it I 1 TPV DT e e
Y MF}J ey S5l F [’Ffﬂv ESERRE ﬁljé’ﬂé*ﬁlﬁiﬁ}k’f
-t I'*'jlfﬁi‘.\,: .ﬂtl%ﬁﬂi’ﬁi@?ﬁ T TR &%‘%‘Iiﬁ' ke
2 fﬁé’tf SIS if_iﬂi‘ﬂi?* Jer 7 & Joy v. North % 7 HRk i
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2 In re J.P. Stevens & Co. Shareholders Litigation, 542 A.2d 780 (1988) ; (¥
% ¢ T Because businessmen and women are correctly perceived as possessing
skills, information and judgment not possessed by reviewing courts and because
there is great social utility in encouraging the allocation of assets and the
evaluation and information, courts have long been reluctant to second guess such
decision when they appear to have been in good faith. ; -

* Joy v. North, 692 F.2d 886 (2d Cir. 1982) ; it £% : "The circumstance
surrounding a corporate decision are not easily reconstructed in a courtroom
years later, since business imperatives often call for quick decisions, inevitably
based on less than perfect information, The entrepreneur’s function is to
encounter risks and to confront uncertainty, and a reasoned decision at the time
made may seem a wild hunch viewed years later against a background of perfect
knowledge. | -
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¥ Michael P. Dooley & E. Norman Veasey, The Role of the Board in Derivative
Litigation: Delaware Law and the Current ALI Proposals Compared, 44 Bus.
LAw. Rev. 503,522 (1989) ; EL+¥ &% : T If shareholders are given too easy access
to courts, the effect is to transfer decision making power from the board to the
stockholders or, more realistically, to one or a few stockholders whose interests
may not coincide with those of the larger body of stockholders. By limiting
judicial review of board decisions, the business judgment rule preserves the
statutory scheme of centralizing authority in the boards of the directors. In doing
so, it also preserves the value of centralized decision-making for the stockholders
and protects them against unwarranted interference in that process by one of their
number. ; -
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!5 Block, supra note 7, at 39.
16 Block, supra note 7, at 91, 93.
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TS T GRS ATEEEL AV A.0L I (o) K AR
AR @ T SRRy A e TR bRty fy FREgnpo, HOE. T
4.01 {5l ™ ﬂ%?&iiﬁu%ﬂi P ™ R sy PRl 5 fy PRSPy 5 1R
R jf/‘ff;ﬁ'"ﬁ” BE R - ﬁ?’ﬂﬂ%m P gL ED TR

I G [fkﬂrwﬁhfﬂ ’ “’77&{{':“%79‘%@ = 7 fw‘%ﬁf'ff% o FRE g
ﬁ,’ﬁy} T e 5 2RIy £ 2 Th. Scope of coverage. The business judgment
rule set forth in § 4.01(c), insofar as it shields directors and officers from personal
liability, is intended to cover most of the different kinds of judgments that are
made by directors and officers. For areas of inapplicability, see, e.g., Comment e
to § 4.01; Comment d to § 4.01(a), first paragraph; Part V; § 6.02; and § 7.10.
Most business judgment cases deal with “risky” or “economic” decisions, which,
of course, are the type that most often come before courts. There are, however,
cases that apply the business judgment rule to such matters as compensation and
the termination of litigation. Part IV does not limit the application of the business
judgment rule to “risky” or “economic” decisions, but instead--for reasons of
policy and practicality (see the Introductory Note to Part 1V)--also affords
protection to directors and officers who make a wide variety of decisions running
from the selection and removal of personnel, through the setting of strategic and
policy goals, to the apportionment of responsibilities between the board and
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senior executives. See Comment g to 8 4.01(a), first paragraph. ; -
*® Nixon v. Blackwell, 626 A.2d 1366-1367(Del. 1993) : f1¥ £% : " without a
business decision, the business judgment rule has no applicability ; -
2 Aronson v. Lewis, 473 A.2d 805(Del. 1984) L £ : T The business judgment
rule operates only in the context of director action. Technically speaking, it has
no role where directors have either abdicated their functions or absent a conscious
decision, failed to act. But it also follows that under applicable principles, a
conscious decision to refrain from acting may nonetheless be a valid exercise of
business judgment and enjoy the protection of the rule. ; -
20 g 5| 2T % [k Court of Chancery 0% 1792 & » ELE], Tgﬂ%'ﬁrdl, "I 1
IR 1  SSEH F  1899 F flifh S L}”ﬁ:Uﬁ 2Tl (General Corporation
Law) - [l B?a‘%’i'?ﬁ‘”[‘l: [ARESUSIE A IE?’HW‘?JE,’J%‘“& % Superior
Court of Delaware - ¥ 1832 =+ ;@j’ﬁ;‘ﬂ% ) ?‘F@Ei'ﬁﬁ{g& % » 1990 =+ F:W?GH{
EAARR A DN RURLA T RN A S SRR
E ST G 35 e~ Rl T e BGEEOE
S BITH o P R H PR kR - 2% Business Law
Today - fl b 5 M| =T 3% [S‘aﬁﬂf;'a Donald F. Parson = iy Joseph R. Slights
m [ﬁjﬁﬁ?’ﬁh’ The History of Delaware’s Business Courts and Their Rise to
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Preeminence From the long-established Court of Chancery to the more recent
Superior and Supreme Courts — ¥ » ™ @ BHmFr =5 J‘[\[ﬁﬁ;ﬂ% [ -3 F Randy J.
Holland #4{# I?Z,?i/ o

21 Gabelli Profit Sharing Plan v. Liggett Group, Inc., 444 A.2d 261(Del. Ch.
1982) ; Rt £% - "adecision not to act is as much as a decision as an affirmative
decision to enter into a specific transaction. ; -

? Aronson v. Lewis, 473 A.2d 812 (Del. 1984); 1% 1% : " To have the protection

the business judgment rule, a director can neither appear on both sides of a
transaction nor expect to derive any personal financial benefit from it in the sense
of self-dealing, as opposed to a benefit which devolves upon the corporation or
all stockholders generally. | -
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% Rales v. Blasband, 634 A.2d 927(Del. 1993) ; 'F(¥ £ : Ta director is not
independent where he is dominated or otherwise controlled by or “beholden” to
an individual or entity interested in the conduct or transaction at issue “or so
under their influence that their discretion would be sterilized. ; -

? Rales v. Blasband, 634 A.2d 927(Del. 1993) : 'ft¥ &% : [ The term
“independence” means “that a director’s decision is based on the corporate merits
of the subject before the board rather than extraneous considerations or
influences” that would “convert an otherwise valid business decision into a
faithless act.” |
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% Tex. Bus. Corp. Act §1.02(A)(12) ; 'L &% : " “Disinterested” when used to
indicate a director or other person is disinterested in a contract, transaction, or
other matter... means the director or other person, or an associate of the director
(other than the corporation and its associates) or other persons, is not a party to
the contract or transaction or is not materially involved in the conduct that is
subject to the claim or challenged and does not otherwise have a material
financial interest in the outcome of the contract or transaction or the disposition
of the claim or challenge. ; -

% Tex. Bus. Corp. Act §1.02(A)(15) ; 'Ei £ " ”Independent,” when used to
indicate a director or other person is independent for purposes of considering the
disposition of a claim or challenged with respect to a particular contract or
transaction or to particular conduct or alleged conduct...
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2" principles of Corporate Governance:Analysis and Recommendations §

1.23 R £5:7 (a) A director is “interested” in a transaction or conduct if either:
(1) The director or officer, or an associate of the director or officer, is a party to
the transaction or conduct; (2) The director or officer has a business, financial, or
familial relationship with a party to the transaction or conduct, and that
relationship would reasonably be expected to affect the director’s or officer’s
judgment with respect to the transaction or conduct in a manner adverse to the
corporation; (3) The director or officer, an associate of the director of the director
or officer, or a person with whom the director of officer has a business, financial,
or a familial relationship, has a material pecuniary interest in the transaction or
conduct(other than usual and customary director’s fees and benefits) and that
interest and(if present) that relationship would reasonably be expected to affect
the director’s or officer’s judgment in a manner adverse to the corporation; or (4)
The director or officer is subject to a controlling influence by a party to the
transaction or conduct or a person who has a material pecuniary interest in the
transaction or conduct, and that controlling influence could reasonably be
expected to affect the director’s or officer’s judgment with respect to the
transaction or conduct in a manner adverse to the corporation. ; -
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%8 Aronson v. Lewis 473 A.2d 816(Del. 1984) ; FL¥ £ - Tltis not enough “to
charge that a director is dominated and controlled merely because he was
“nominated by or elected at the behest of those controlling the outcome of a
corporate election.” because that “is the usual way a person becomes a corporate
director. Rather, it is the care, attention and sense of individual responsibility to
the performance of one’s duties, not the methods of election, that generally
touches on independence. ; -

# E. Norman Veasey, The Defining Tension in Corporate Governance in
America, 52 Bus. LAw. Rev. 393 (1997): Rl £5:" It has been said that a director
who is a lawyer, banker or supplier and “whose firm receives significant fees
from the company or its affiliates or senior officers “ is not independent for all
purposes. ; " Friendship, golf companionship, and social relationships are not
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AV EETRERE T o <00 In re Budget Rent A Car Corp.
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factors that necessarily negate independence, however, because “there is no place
in corporate America today for empty formalities, adversarial boards, chilly
boardroom atmosphere, timidity, or risk-adverseness, and there is nothing to
suggest that, on an issue of questioning the loyalty of the CEO, the bridge partner
of the CEO cannot act independently as a director. To the contrary, to make
blanket argument otherwise would create a dubious presumption that the director
would sell his or her soul for friendship. ; -

% Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 595 n.7 (Del. Ch. 1986) ; 1%
£ ¢ Tthe “de minimis value”of a $1.3 million asset to a majority shareholder in
the context of a $440 million acquisition “would not appear to create a material
conflict. ; -
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' In re Budget Rent A Car Corp. Shareholders Litigation, Fed. Sec. L. Rep.
(CCH) 96120(Del. Ch. 1991) ; 'Fi% £ : "a majority shareholder’s interest in
obtaining a short-term consulting arrangement worth approximately $550,000 did
not create a disabling director interest in the context of a $30 per share offer for
all shares of the corporation’s stock, pursuant to which the majority shareholder
would receive approximately $140 million for 4.6 million shares. | -

% Cede & Co. v. Technicolor, Inc., 634 A.2d 363(Del. 1993 ) ; Fl¥ £% : Ta
shareholder seeking to rebut the presumption of director disinterestedness and
independence must show: (1) the materiality of a director’s self-interest to the
given director’s independence; and (2) the materiality of any such self-interest to
the collective independence of the board. ; -
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% Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1167(Del. 1995); F1¥ £3:" Thus,
the “actual person” test requires an independent judicial determination regarding
the materiality of the “given” director's self-interest. Applying the “actual person”
test, the Court of Chancery examined the record for evidence that any of the
allegedly conflicted directors had “some special characteristic that [made] him ...
especially susceptible to or immune to opportunities for self-enrichment or ...
evidence that [any of such directors] in fact behaved differently in this instance
than one would expect a reasonable person in the same or similar circumstances
toact.” o

% Hanson Trust PLC v. MLSCM Acquisition Inc., 781 F.2d 275 (2d. Cir.
1986) : F1¥ &%« Tdirectors are protected to the extent that their actions evidence
their business judgment, but this protection “assumes that courts must not
reflexively decline to consider the content of their “judgment” and the extent of
the information on which it is based. ; -
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% Levine v. Smith 591 A.2d 194 (Del. 1991) ; /it &% T The burden is on the
party challenging the decision to establish facts rebutting this presumption. |
Aronson v. Lewis, 473 A.2d 812 (Del. 1984) ; ¥ &% @ " Thus, the business
judgment rule operates as a judicial acknowledgement of a board of directors'
managerial prerogatives. | °

% Smith v. Van Gorkom 488 A.2d 858 (Del. 1985) ; f% % : T Director liability
is predicated upon concepts of gross negligence. ; Citron v. Fairchild Camera and
Instrument Corp., 569 A.2d 53 (Del. 1989): 'F1 < £%:" the standard for determining
“whether a business judgment reached by a board of directors was an informed
one” is gross negligence. | -

¥ Tomczak v. Morton Thiokol, Inc., Fed. Sec. L. Rep.(CCH) 95327(Del. Ch.
1990) : 'F1 ¥ &% : T gross negligence means “reckless indifference to or a deliberate
disregard of the whole body of stockholder or actions which are without the
bounds of reason. |
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% Federal Deposit Insurance Corp. v. Schreiner, 892 F. Supp. 869(W.D. Tex.
1995) : R 1% ¢ TIn Texas, gross negligence is defined to mean such an entire
want of care as to establish that the act or omission was the result of actual
conscious indifference to the rights, safety, or welfare of the person
affected...The test for gross negligence...contains both an objective and a
subjective component. Subjectively, the defendant must have actual awareness of
the extreme risk created by his or her conduct. Objectively, the defendant’s
conduct must involve an extreme degree of risk, a threshold significantly higher
than the objective reasonable person test for negligence...Only if the defendant’s
act or omission is unjustifiable and likely to cause serious harm can it be grossly
negligent. In other words, the plaintiff must show that the defendant knew about
the peril, but his acts or omissions demonstrated that he didn’t care. ; -

* Resolution Trust Corp. v. Heiseman, 839 F. Supp. 1457(D. Colo. 1993) ; /(¥
£+ ordinary negligence is standard for bank directors, and suggesting but not
deciding that directors of all types of corporations are held to this standard. ; -
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“ Hanson Trust PLC v. MLSCM Acquisition Inc., 781 F.2d 264 (2d. Cir.
1984) ; ¥ £+ Tdirector conduct that did “not rise to that level of gross
negligence found in Smith v. Van Gkorkom still constituted a breach of the duty
of care for purpose of injunctive relief. |

* Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53(Del. 1989) :
Stepak v. Addison, 20 F.3d at 398(11th Cir. 1994) ; Levine v. Smith, 591 A.2d at
194(Del. 1991) ; 'R+ £% :  The duty care examination focuses upon “a  board’s
decision-making process,” and looks for “evidence as to whether a board has
acted in a deliberate and knowledgeable way in identifying and exploring
alternatives.” | " There is “no pre-set formula that corporate boards must follow to
be considered properly informed, “no prescribed procedure” and “no special
method that must be followed to satisfy the duty of due care, and “no ritual”
that "will assure later judicial approval or from which thoughtful deviation will
risk automatic judicial censure,” and no requirement that director must conduct
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“the ideal or perfect investigation . | -

? Delaware General Corporation Law §102(b)(7) : FL¥ £ ¢ T A provision
eliminating or limiting the personal liability of a director to the corporation or its
shareholders for monetary damages for breach of fiduciary duty as a director,
provided that such provision shall not eliminate or limit the liability of a director:
(i)For any breach of the director’s duty of loyalty to the corporation or its
shareholders...... g e

* Aronson v. Lewis, 473 A.2d 805(Del. 1984); /1< £ : " The business judgment
rule presumes conduct by directors “in the honest belief that the action taken was
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&% > dllin re The Walt Disney Company Derivative L|tigationijk’ " I

in the best interests of the company. | -

* Desert Equities, Inc. v. Morgan Stanley Leveraged Equity Fund, 624 A.2d
1199(Del. 1993) : 'F1< % : Tit implies the conscious doing of a wrong because of
dishonest purpose or moral obliquity; it is different from the negative idea of
negligence in that it contemplates a state of mind affirmatively operating with
furtive design or ill will. ; -

* Estate of Detwiler v. Offenbecher, 728 F. Supp. 150(S.D.N.Y 1989) ; F1¥
£% " The absence of significant financial adverse interest creates a presumption of
good faith, but the good faith requirement also calls for “an ad hoc determination
of the board’s motives” in making a business decision that is challenged. ; -

“ In re J.P. Stevens & Co. Shareholders Litigation., 542 A.2d 770(Del. Ch.
1988) ; R £4 : T Bad faith may be inferred where “the decision is so far beyond
the bounds of reasonable judgment that it seems essentially inexplicable on any
ground other than bad faith. ; -
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“7 w& AP IIF B S ;f 28 (2007) ; W ME AL S
P P B BSR40 F1 139 (2008) -

“8 In re The Walt Disney Company Derlvatlve L|t|gat|on 906 A.2d 64(Del. 2006)

and Footnote : i1 £% : " Bad faith is not simply bad judgment or negligence; but

rather implies the conscious doing of a wrong because of dishonest purpose or
moral obliguity...it contemplates a state of mind affirmatively operating with
furtive design or ill will. ; -
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“In re Healthco International, Inc., No. 97-40020, Tr. 31(D. Mass. 1997) ; /(¥
£ ¢ T To prove that a particular director acted in bad faith, the trustee must prove
by preponderance of the evidence that the particular director defendant voted in
favor of the merger for some purpose other than a genuine attempt to advance
Healthco’s welfare or based upon an improper motive or that he acted knowingly
or deliberately against the interests of Helathco or intentionally ignored
deficiencies in information and/or the system of reporting information. Bad
judgment or the failure to exercise due care does not constitute bad faith. ; -

** Aronson v. Lewis 473 A.2d 805 (Del. 1984); 51 £ :  An abuse of discretion
has been defined as rare conduct so egregious on its face that board approval
cannot meet the test of business judgment, or so egregious as to amount to a
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no-win decision. | -

** Cramer v. General Tel.& Elec. Corp. 582 F.2d 259(3d Cir. 1978) ; /(< 1%,
"where a shareholder contends that the directors’ judgment is so unwise or
unreasonable as to fall outside the permissible bounds of the director’s sound
discretion, a court should be able to conduct its own analysis of the
reasonableness of that business judgment. ; -

*2 Gimbel v. Signal Companies, 316 A.2d 599 (Del. 1974) ; Fi¥ 3 : "there are
limits on the business judgment rule which fall short of intentional or inferred
fraudulent misconduct and which are based simply on gross inadequacy of
price. | °
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® E.Norman Veasey, Duty of Loyalty: The criticality of the Counselor’s Role, 45
Bus. LAW. REV. 2065 (1990) ; 'F1< £ : T Even if the business judgment rule is
applicable, there is some narrow, residual judicial review. The business judgment
rule, at bottom, implies a test which has sometimes been inelegantly described as
the “off-the-wall” test. That is a directorial decision cannot be allowed to stand if
it is“egregious”or “a gross abuse of discretion” or a decision which “cannot be
attributed to any rational business purpose,”or the like. ; -
* In re RIR Nabisco, Inc. Shareholders Litigation, Fed. Sec. L. Rep. (CCH)
94194(Del. Ch. 1989) ; 'Fi¥ £ : " To recognize in courts a residual power to
review the substance of business decisions for “fairness” or “reasonableness”
r “rationality” where those decisions are made by truly disinterested directors
in good faith and with appropriate care is to make of courts super-directors. ; -
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> Tri-Foods International Inc., 683 A.2d 1049(Del. Ch. 1996) : In re Caremark
International Inc. Derivative Litigation,. 698 A.2d 959(Del. Ch. 1996) ; 'Ri¥
£ ¢ Ta corporation has suffered a loss as a result of a lawful transaction, within
the corporate’s powers, authorized a corporate fiduciary acting in a good faith
pursuit of corporate purposes, does not state a claim for relief against that
fiduciary no mater how foolish the investment may appear in retrospect. | "a
judge’s or jury’s “after the fact” belief that a decision is “substantively
wrong ,“stupid“, “egregious” or “irrational ” provides no ground for director
liability, so long as the court determines that the process employed was either
rational or employed in a good faith effort to advance corporate interests. ;| -

*® Barnes v. Andrews, 298 F. 614, 618 (S. D. N. Y. 1924) ; i1 £ :  Directors
are not specialist like lawyer or doctors .They are the general advisors of the
business and if they faithfully give such ability as they have to their charge, it
would not be lawful to hold them liable. Must a director guarantee that his
judgment is good? Can a shareholder call him account for deficiencies that their
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votes assured him did not disqualify him for his office?
T OFRAID R Barter BRI - 52 GRS o
Tﬁ" J et Rl g = e > 1975 £ ] 2 il SRR E ?[J”ﬂffﬁ’ﬁlﬁl“?fﬁ (FF (|
Ay g’@ffﬁ’ﬁlﬂ“ AR AT RSN E T > g Louck E'F"’ Sl
PP CEE > 3 Elﬂﬁ’ﬁ lE'ﬂl PASENEE £ AT 1983 & o i
RIS 282 ff X Rl D L3 3 [P EITf » 2oad P=el e
Il g ] 5 "g F’?%T!“ ?rri Ly R T R o [
M X B @ZJHIE?* JFJ Ry OGRS RS (Racketeer Influenced and
Corrupt Organization Act) ~ ﬁ}?tl'*:ﬁli B8 Rl S Y B Y EO RS
S AP W R SRR
*® Miller v. Loucks 1992 WL329313(N.D. I111. 1992) ; 'Ei 3 @ this alleged

conduct, if proven, would be sufficiently “egregious on its face” to render the
business judgment rule inapplicable to a board decision not to pursue claims
against present or former corporate officers alleged to be responsible for this
conduct. ; -
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(1) = JeO]eF 7793 % 7+ Roth v. Robertson » £ Hydy ;75
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o R PP S U R DAY SRl 8
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* Roth v. Robertson, 64 Misc. 343(N. Y. Supp. Ct. Erie Co. 1909 ); Fl¥ £%: T If
it was against the law to keep open on the Sabbath, it was an illegal expenditure
to pay money to silence opposition to the violation of the law. If it was not
against the law to keep open Sundays, there was no necessity of purchasing
immunity from complaining for a violation in that respect. In whatever view we
look at it, the payment was not only foreign to the objects of the corporation, but
made for a purpose which the courts must condemn. It was, and must be treated
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(3) pigp- [“'?"r‘"ﬁf. 157 = 33k BE 7 Miller v. American
Telephone & Telephone Co.% » J]| plf[ﬁ&ﬁ\ttﬁAAT&T, f[ Eqimﬁm
ZEINZF Ef i (Democratic National Committee ) {H[% F“‘” Rk BT R
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as, an illegal payment. It was something more than ultra vires transaction, it was
one bad in morals, and so evidently so that the plea that the payment was made
for the supposed interest of the corporation cannot be deemed any excuse in
law. | -

® Abrams v. Allen 297 N.Y. 52(1947) ; i 3 : T That the public policy of this
State and nation is opposed to the closing or removal of factories, for such
purpose as are here asserted, is obvious " the defendant Rand Jr. was not actuated
by honest bona fide consideration affecting the welfare of the defendant
corporation and its shareholders but by the malice, bias and personal prejudices
hereinbefore described | -
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8. Miller v. American Telephone & Telephone Co., 507 F.2d 759(3d. Cir.
1974) ; R 1% ¢ Tthe business judgment rule cannot insulate directors from
liability, if they did in fact, as alleged, violate a federal campaign contribution
law by determining not to collect a debt owed the corporation by the political
party. | -

®2 Saxe v. Brady, 184 A.2d 602(Del. Ch. 1962); Fl¥ 7 : " a waste claim requires
a showing that the corporation has entered into a transaction in which it received
consideration “ so inadequate in value that no person of ordinary, sound business
judgment would deem it worth what the corporation has paid.” |
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® Lewis v. Vogelstein, 699 A.2d 327(Del. Ch. 1997) ; 'ft¥ % : " Roughly, a
waste entails an exchange of corporate assets for consideration so
disproportionately small as to lie beyond the range at which any reasonable
person might be willing to trade. Most often the claims is associated with a
transfer for corporate assets that serves no corporate purpose; or for which no
consideration at all is received. Such a transfer is in effect gift. | -

® Steiner v. Meyerson, 1997 WL349169; (< £7 :" the deal made sense ,then the
judicial inquiry ends. ; -

% Steiner v. Meyerson, No. 13139(Del. Ch. 1995) ; il &% :  Absent an
allegation of fraud of conflict interest courts will not review the substance of
corporate contracts; the waste theory represents a theoretical exceptional to the
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&Gagliardi v. TriFoods International Inc. % fl[[#=- : jﬁ,"rl i
PEFF R LR F"igﬁ[w FUPK/]EJ}&\LF” ?ﬂﬁ&i[i?mﬂaﬁﬁlﬁ, rey g - AL
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fiat = OO & gl 5 48 il 5 % In re Walt Disney Co.
derivative Litigation® 531+ " ** HIA R = T A,

statement. Very rarely encountered in the world of real transactions. There surely
are cases of fraud; of unfair self-dealing and, much more rarely negligence. ; -
® Gagliardi v. TriFoods International Inc., 683 A.2d 1049(Del. Ch. 1996) ; /(¥
5 ¢ T whether a corporate expenditure is “wise or foolish, low risk or high risk,”
or even that “others may look back on it and agree that it was stupid,” does not
state a cause of action for waste. | -
¢ Principles of Corporate Governance: Analysis and Recommendations §
1.42(1994) T A transaction constitutes a “waste of corporate assets” if it involves
an expenditure of corporate assets, for which there is no rational business purpose,
or, if consideration is received in exchange, the consideration the corporation
receives is so inadequate in value that no person of ordinary sound business
judgment would deem it worth that which the corporation has paid. ; -
68 —Sjijti]i%"t D B T 2 R R Michael OVItZ HE =yt
@3’34 ) £ 14 RNy Filf Jjﬂm?fﬁ’ Ovitz #1995 & 10 FJ E'FH 5 F HA
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° In re Walt Disney Co. derivative Litigation, 2006 WL 1562466 at 33(Del. Ch.
2006) ; F £ "To recover on a claim of corporate waste, the plaintiffs must
shoulder the burden of proving that the exchange was “so one sided that no
business person of ordinary, sound judgment could conclude that the corporation
has received adequate consideration.” ; T A claim of waste will arise only in the
rare, unconscionable case where directors irrationally squander or give away
corporate assets. | °
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° Williams v. Geier, 671 A.2d 1376(Del. 1996) ; fl¥ % : " The business
judgment rule is a “presumption that Board acted independently, with due care, in
good faith and in the honest belief that its actions were in the best shareholders®
best interest. ;

" Black's Law Dictionary 658(8th ed. 2004) ; 'ft< £%: " The presumption that in
making business decisions not involving direct self-interest or self-dealing,
corporate directors act on an informed basis, in good faith, and in the honest
belief that their actions are in the corporation's best interest. ;| " The rule shields
directors and officers from liability for unprofitable or harmful corporate
transactions if the transactions were made in good faith, with due care, and within
the directors' or officers' authority. The business judgment rule is a presumption
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protecting conduct by directors that can be attributed to any rational business
purpose. In order to plead and prove a claim, a plaintiff must plead and prove
facts overcoming this presumption. Where the presumption is overcome,
directors bear the burden of proving the fairness of the challenged conduct. The
difference between these two levels of judicial scrutiny -- a presumption in favor
of directors that protects conduct that is rational, versus a burden of proving
fairness -- frequently is outcome determinative. ; -

2 Block, supra note 7, at 22.

™ William T. Allen, Function over Form: A Reassessment of Standard of Review
in Delaware Corporation Law, 56 Bus. LAw. Rev. 1287 (2001) : 'pi £ : " where
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the business judgment standard applies, a director will not be held liable for a
decision- even one that is unreasonable — that results on a loss to the corporation,
so long as the decision is rational ; T the directors™ decision is reviewed not for
reasonableness but for rationality. ; -

" Dynamics Corp. of Am. v. WHX Corp., 967 F. Supp. 64(D. Conn. 1997) ; i
L £% © Tthe business judgment rule “presupposes that, absent a prima facie
showing to the contrary, a board’s decisions were made on the basis of reasoned
judgment and in the absence of self-dealing, conflict interest, or bad faith. ; -

' Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1164(Del. 1995) ; ¥ £ : Ta
shareholder plaintiff assumes the burden of proving evidence that the board of
directors, in reaching its challenged decision, breached any one of its triad of
fiduciary duties: good faith, loyalty or due care. ; -
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" Grobow v. Perot, 539 A.2d 180 (Del. 1988) ; Fl¥ 3 : " fairness thus become
an issue only if the presumption of the business judgment rule is defeated. |
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" Weinberger v. UOP, Inc., 457 A.2d 701(Del. 1983) ; /L% £% : " The concept of
fairness has two basic aspects :fair dealing and fair price. The former embraces
questions of when the transaction was timed, how it was initiated, structured,
negotiated, disclosed to the directors, and how the approvals of the director and
the stockholders were obtained. The latter aspect of the fairness relates to the
economic and financial considerations of the proposed merger, including all
relevant factors: assets, market value, earnings, future prospects, and any other
elements that affect the intrinsic or inherent value of a company’s stock. However,
the test for fairness is not a bifurcated one as between fair dealing and fair price.
All aspects of the issue must be examined as a whole since the question is one of
entire fairness. ; -

% Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1163(Del. 1995) ; 'F( 1%,
" There is no obligation on the part of directors or controlling shareholders in a

conflict of interest transaction to pay “a price that no reasonable counter-party
could decline,” but the “fair price” aspect of the fairness standard in the context
of a sale of the corporation “required the board of directors to demonstrate that
the price offered was the highest value reasonably available under the

170



FIEE R B E e Rl 2 5l 43
() T3%
P 2180 B UL A v S L T S 2 B T ke

= £ | Iﬁi%_ﬁﬁgﬁj/* o Ex"“'ﬁgl}ﬁfﬁ [/:I:EITI—’ B o g\@ﬁléﬁq-[/ﬁwiqé,[m\?d

EB 1P R A H’T‘ﬁi BRI T VL R E R S O
M EIET HE[”“;‘L TE RS '.iflikﬁ‘—wt‘n‘iﬁw%ffﬁf* YIIE AR
VIR A feRU b - PRI PR - R
R

R A [ R e o

v
Bup BT T T A A ™ [
(PR T v BB S R

!
e PTG LR (R
SN

e SN A S
ICERFBAHEPEHERZR ALY
(=) ST il

F BhE E ]‘jﬂ ( American Bar Association) 3 :}\[gszlﬁ%[~['}‘[\[j§kt;l

circumstances. | o
171



44 S P RTY , 2009 & 6

2 IS AR (common law ) RUTY 53 - HH i
LS D 2 A ] A ik (Model Business Corporation

Act) « ¥ INTXET A0 P [ 40 £
B (St N ii FTJ {\‘ﬂ'qﬁn ?—FI"]J > fElE ﬁfr)J 8.30 %
Fltﬂ%— . _qu&i%EEU | N S s I'I:§ Eﬂj""’ {r[

Ee r,awjﬁ‘;‘% lﬁflﬂ%[’aﬁ s AR W;ﬁ;ﬁg,’[ @ewmw gyp
RLI a5 - ﬁﬂﬁ%%EVawﬂAEFWﬁ*WEQJOJ“
R IR IR AP 2R AR
Ek?f'%ﬁ ;t’KF F“é,‘{jtfgﬂ Bl “"LH VPR I PR A e VA
EIREA) F“fg’@rg fiv (imponderable ) [RZk i/ (UM STHAVE:
gt e

fifz— Jufer & RSB A 5T 8.30 [RISTE ¢ T (a) Eidl
ﬁH‘FWEJ b 4 g IR I*E'"E ¢1J‘”r g TE 5 %’FEIF ATk
RV R FIERER D - (b)) ﬁgiﬁﬁi}gﬁ‘}%‘ Eﬁ F PSR = g
FilES s (T Oy By | T 3 B 25 ) | O R AR IZES 0
WIS % (R R T (e N R
o B2 "T*ﬁ”?ﬁél?’[ HR A5 8.30 [ 119" ordinarily prudent person |

® Model Business Corporation Act $8.30(a) ; 'ft* &% : A director shall
discharge his duties as a director, including his duties as a member of a
committee: (1) in good faith; (2) with the care an ordinarily prudent person in a
like position would exercise under similar circumstances; and (3) in a manner he
reasonably believes to be in the best interests of the corporation. ;| -

8 Model Business Corporation Act revision of $8.30 : BV EE T (a) Each
member of the board of directors, when discharging the duties of a director, shall
act: (1) in good faith, and (2) in a manner the director reasonably believes to be in
the best interest of the corporation. (b) The member of the board of directors or a
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committee of the board, when becoming informed in connection with their
decision-making function or devoting attention to their oversight function, shall
discharge their duties with the care that a person in a like position would
reasonably believe appropriate under similar circumstance. ; -
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% Model Business Corporation Act $8.31 ; L £5: T (a) A director shall not
liable to the corporation or its shareholders for any decision to take or mot to take,
or any failure to take any action, as a director, unless the party asserting liability
in a proceeding establishes that:...(2) the challenged conduct consisted or was the
result of: (i) action not in good faith; or (ii) decision (A) which the director did
not reasonably believe to be in the best interests of the corporation, or (B) as to
which the director was not informed to an extent the director reasonably believed
appropriate in the circumstances; or (iii) a lack of objectivity due to the director’s
familial, financial or business relation with, or a lack of independence due to the
director’s domination or control by, another person having a material interest in
the challenged conduct (A) which relationship or which domination or control
reasonably be expected to have affected the director’s judgment respecting the
challenged conduct in a manner adverse to the corporation and (B) after a
reasonable expectation to such effect has been established, the director shall not
have established that the challenged conduct was reasonably believed by the
director to be in the best interests of the corporation; or (iv) a sustained failure of
the director to be informed about the business and affairs of the corporation, or
other material failure of the director to discharge the oversight function; or (v)
receipt of a financial benefit to which the director was not entitled or any other
breach of the director’s duties to deal fairly with the corporation and its
shareholders that is actionable under applicable law. ; -
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8 Principle of Corporate Governance: Analysis and Recommendation § 4.01 : B
< £ : Duty Of Care Of Directors And Officers; The Business Judgment Rule :

"(a) A director or officer has a duty to the corporation to perform the director's
or officer's functions in good faith, in a manner that he or she reasonably believes
to be in the best interests of the corporation, and with the care that an ordinarily
prudent person would reasonably be expected to exercise in a like position and
under similar circumstances. This Subsection (a) is subject to the provisions of
Subsection (c) (the business judgment rule) where applicable. (1) The duty in
Subsection (a) includes the obligation to make, or cause to be made, an inquiry
when, but only when, the circumstances would alert a reasonable director or
officer to the need therefor. The extent of such inquiry shall be such as the
director or officer reasonably believes to be necessary. (2) In performing any of
his or her functions (including oversight functions), a director or officer is
entitled to rely on materials and persons in accordance with § §4.02 and 4.03
(reliance on directors, officers, employees, experts, other persons, and
committees of the board). (b) Except as otherwise provided by statute or by a
standard of the corporation [81.36] and subject to the board's ultimate
responsibility for oversight, in performing its functions (including oversight
functions), the board may delegate, formally or informally by course of conduct,
any function (including the function of identifying matters requiring the attention
of the board) to committees of the board or to directors, officers, employees,
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experts, or other persons; a director may rely on such committees and persons
in fulfilling the duty under this Section with respect to any delegated function if
the reliance is in accordance with § 4.02 and 4.03. (c) A director or officer who
makes a business judgment in good faith fulfills the duty under this Section if the
director or officer: (1) is not interested [81.23] in the subject of the business
judgment; (2) is informed with respect to the subject of the business judgment to
the extent the director or officer reasonably believes to be appropriate under the
circumstances; and (3) rationally believes that the business judgment is in the
best interests of the corporation. (d) A person challenging the conduct of a
director or officer under this Section has the burden of proving a breach of the
duty of care, including the inapplicability of the provisions as to the fulfillment of
duty under Subsection (b) or (c), and, in a damage action, the burden of proving
that the breach was the legal cause of damage suffered by the corporation. ; -
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A Discussion on introduction of Business
Judgment Rule into Taiwan from the judicial
practice viewpoint

Wei-Hsin Lee

Abstract

The business judgment rule is developed by the American court
practice. The rule shields corporate directors and officers from
liability for unprofitable or harmful corporate transactions if they were
made in good faith, with due care, within the directors’ or officers’
authority and no waste of corporate asset. The rule is a presumption
that can protect directors from change of misconduct as long as the
conduct attributed to any rational business practice. In order to plead
and prove a claim, a plaintiff must allege and demonstrate the facts
that can overcome this presumption. Where the presumption is
overcome, directors bear the burden of proving the fairness of the
challenged conduct. A presumption in favor of directors protects them,
with the consequence that they can do business decisions without
fearing of taking on responsibility.

The rule is on the premise that directors have a fiduciary duty to
act for the benefit of company. The duty includes duty of care and
duty of loyalty even acting in good faith. The article23, paragraph 1 of

company act of R.O.C also provides that the director of company shall
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have the loyalty and exercise the

duty care of a good administration in conducting the business
operation of the company, and if he/she acted contrary to this
provision, shall be liable for the damages sustained by the company
there-from. Its purpose is close to the American law’s business
judgment rule. Some academics, to get rid of the possibility of liability
out of court’s hindsight finding, approve of introduction business
judgment rule into Taiwan. But the concept of business judgment rule
involves that a shareholder plaintiff has the “heavy burden” of
alleging and proving facts to the preponderance of evidence when
he/she challenges the director’s decision. It differs from the Taiwan
Code of civil procedure that empowers the judge to freely evaluate the
fact and evidence. Therefore, if we do not bring in the rule into
Taiwan, it won’t impede the director operation of the company.
Furthermore, Taiwan company act adopts the integration of civil and
business law that recognizes the negligence in the same way. And the
director who breaches the duty of care will accord with same standard.
Besides the connotation of director’s loyalty has to replenish in court
practice. Consequently we shall deliberate over the introduction of

business judgment rule.

Key words: Business Judgment Rule, Fiduciary duty, Duty of care, Duty of
loyalty.
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