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= '—:JIEFEJ?JEF:?@J B AL (trade dress) F‘lg”t”]é[ﬁ}na’fﬁﬂi
ﬁfuﬁ’$uﬁﬁ¢jﬁr¢ﬁﬁJ e:Wﬁﬂ»Uﬁ e
Vs > e 2B R I VERTE ~ IR - PRTESETIRE > O R
e [ 5 F TR -

e Eu;rfﬂf‘[ﬁ:#lgiﬁﬁﬁ SRV TEH] 44 (overall visual
image ) w[ﬁs‘[ﬁﬁfﬁﬁ% ST R SR A SRR U RLE R
%wﬁ@*%pw@Wﬁ@emﬂﬁﬂTﬁmeﬁwawqwmﬁ
b FT5\:TEH‘EI IEVH Bdt o = A Il SaE T BT BIRLIE =
TR FRER R W U@E EVRETH a0 Sy
DR By “'n\lp ) iﬁri—,\[ﬁﬁl[ﬁﬁlffﬁ fi vk (the Lanham
Act) BYH =% (a) Zf (3) H ke - SR AIF S =
FREERE R WRED G B R SR BURL T P G RS et
ARAYU— FE n\fkjﬁrﬁ;;:f EIHAGRpURY b o

a@ﬁfwawwﬂ:EWH:ﬂwvaﬂﬁ%z%@ﬁwme

TR A ST ) A 2 L ] Bl ]~ )
:ﬁﬂperﬁrwop»f@ﬁrj%m@J» s P
[OKLISTS) Tl TS SR SO i R ]

" THOMAS J. MCCARTHY, MCCARTHY ON TRADEMARK AND UNFAIR
COMPETITION Vol.1 § 8: 11 (2008)(“the history of American law throughout
much of the Twentieth Century is the gradual disappearance of distinctions
between the law ‘trade dress’ and that of “trademarks.’”).

* ROGER E. SCHECHTER & JOHN R. THOMAS, INTELLECTUAL PROPERTY: THE LAW
OF COPYRIGHTS, PATENTS AND TRADEMARKS, 606-609 (2003).
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P BEEETR A= R T TR RIS R R T VT
fil o 902 ARSI S R R AR TR
P, = PAREE o BT AT SREI I - S a T
1 f:__l\—}yjj" ra azﬁj S PR s R ?arﬂﬂﬁj
FHIRE - ﬁi’“‘yﬁ'ﬂrﬁ Y BB ER S0 2 e BLE PSR A A -

ANl FI

EEU R = 41 %TA?’\F:{»J# }*‘I@FF Fkéﬁ ~ EUERY
?ﬁﬁﬁﬁﬁﬁﬁ;%ﬂﬁﬁ*ﬁﬁﬁiﬁﬁw eI TR
%f ° I’Z"‘J%Q‘I;*Tﬁgﬂikﬁéﬁﬁﬁ’?ﬁ{ ¥ BERL Ty ﬁlﬁk/%’nﬁ - T,
%Wﬁ@ ik bt SRR - gﬁwﬁ@’wbﬂ#y$ﬁ
AHRREET ™ po il 5 7 TRR o 2 IRV HER S
#”HWW§W*ﬁ’@mﬂkwﬂﬁﬁﬁﬁWwﬁVﬁm~kﬁ

l

? Restatement (Third) of Unfair Competition § 16, comment a (1995): “The term
‘trade dress’ often is used to describe the general image or appearance of goods
or services as offered for sale in the marketplace. ‘Trade dress’ traditionally
includes the appearance of labels, wrappers, and containers used in packaging the
product, and displays and other materials used in presenting the goods or services
to prospective purchasers.” Id. at 607.
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BV AR TR BRI N R TR IR I R
T F[If_ﬁi bﬂ%ﬁf—[ﬁji N fﬂ UE F@ EESSE S E,J%;prjg.a Wil > =+
SIS STV - 'ifju—ﬁi&],(x[ JE=AE BT 2 1E (a) TH o HE
R BRI (00 o P P T B o VPN S K (a) T e
Jer U HEEH c#%flzi R R SRR
PP - FR A i*wjﬂﬁ:ﬂl B PR S S
P gge— JeT OF (] P =l JIFEEPJ
(AR S NS TR BTN e S SIS e
Bk ST R IFROIPRC - A 2 R Ry
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SCHECHTER & THOMAS, supra note 2, at 608; MCCARTHY, supra note 1, § 8:1.
MCcCARTHY, supra note 1, § 8:1.

SCHECHTER & THOMAS, supra note 2, at 607; MCCARTHY, supra note 1, § 8:1.
SCHECHTER & THOMAS, supra note 2, at 609.
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T b £PEOTERE > B I R T Wal-Mart = PP (0
RS FTRIR AR 7 (U D B o e (s
i H R j;r‘?]‘

%~ E R Y R ERB ST

P A RO B R SRR ARERIT TR
AT = At Bk Ik 5T A cwé‘fi[‘ﬂ = A ST SRS R
[’fF"JDJ‘ng%Q G IfE AN Fﬁﬂ’” v YA TR F
%ﬁﬁiﬁ?ﬁﬁﬂi W [F -

~ BB R EIAMY e ez BEE A
1. Two Pesos, Inc. v. Taco Cabana, Inc.

T e F R B HTwo Pesos, Inc. v. Taco Cabana,
Inc.% "0 » FUIUETH SBERLET 1B T B HE - R £, Taco Cabana
PR B ety J%;H%E?ﬁ ’ T@w[Two Pesosm‘]ﬂﬁ BT
B 18 29 fubif -7 Taco Cabanaf’ { Two Pesos[lVTH st (5 :rﬁ ??F:‘"( En
BEFFERTA = 1% (a) f) **Wﬂiﬁ?a]?’:ﬂu_ S o R R

® SCHECHTER & THOMAS, supra note 2, at 608-609; MCCARTHY, supra note 1,
§ 8:12.50.

’ SCHECHTER & THOMAS, supra note 2, at 610. [=9} > Qualitex g #2535 tuiE
VB %’@¢@%w# EVH A > kLI ﬁ”iﬁﬂvmﬁﬁ
VIR - fh Qualitex ii*f’ﬁ'ﬁj%afég i ‘#Eigﬂ#&f* R I Aok R
VEFE O FILNESESE S 57w T F1205-220 (2003) -

197505 U.S. 763, 112 S. Ct. 2753, 120 L. Ed. 2d 615 (1992).
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2. TrafFix Devices, Inc. v. Marketing Displays, Inc.

d&is/@“’%*r‘ra % ezt e'fil’;“&goj:iji”—ﬁLf[MDI? er,tﬁ”iﬁ;ﬁ
SRR S | A F[FJ%J' FJ o B EJ’ FII3E A e > 54T TrafFix [H =
SHFER R SRR Elléf@# '/$ FILBR R
Fr o REVRLE BRSNS s &;wﬁj o o ST S R
AR RO S HRLE S IO e H 53
R 058 F»J‘FJIE'JT F{I%% | ( non-reputation-related disadvantage )
FPTH o I L R > FlﬁIﬁﬁifﬁ’MDIgu S AT
f‘fﬂ * [ = M“'%%ﬂ BIREE < SHOEITR AR R 5
B BRI T RO ) T R ﬁiféiﬂ%’UJF%’W
FJZ*?% FHIRE -

PO FIRL 1y PHR S TR SRl e

» SEPE J**IJ1E JI%EH‘*J IR (strong evidence) %
ﬁsﬁﬁ*““ lf&ﬂiﬁ% = IRETH WEERED b R R
s PR R R I BRI T

" 1d. at 776.
2200 F.3d 929 (6" Cir. 1999).
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%ﬁ%?rfi T %T"EJFJJ’ IR0 rﬁlf FREFVEIBG T L FEFT R
Tt e I SRR € I A (e R b
GEVECFIFREIFORERE D o oy =R E s A PRl (5 ﬁﬁ AN
ST ) SEEFlE R RRE PRI > SR A
F'l?: ’ E[*'J[%FIEJP%%%;:T]LE[WJFJ:'E&13 o

SR R B R T R T R ]
U RERL P SRR S R TR SRR B it
SURHO RS SRR ST AR ] R
P PR R A« 8 PSR 08 £ (1117 Qualitex
Co. v. Jacobson Products Co., Inc.% ') » + E%ﬁ?j?ﬁﬁg[ EL R
PSR TR SR RS ORI - HR
MFJ%’H*EF}? e l"%éfl‘ﬁtf%?ﬂmﬁ‘& COPGRF ST s ) > 0
R

EE SO et I R e BN Jﬁ“‘fﬁ%ﬂﬂ‘l‘iﬁﬁ@%ﬁg i
R T U R SRR ¢ IR Tt
YR B F R T TRL SRR £ %) » SRR R
B T e

3. Wal-Mart Stores, Inc. v. Samara Brothers, Inc.

* i’ﬁlf |Samara Brothersr%?{@!iﬁﬁ’l%f ) ﬁ?ﬂ?ﬂzf | Wal-Mart =5
(5l Fg[ ; ’FL?IJ\J%E’%}M? JPM =% (a) fg’@% o KSR G E[E

P 532 U.S. at 31.
4514 U.S. 159, 115 S.Ct. 1330 (1995).
3 supra note 13, at 32.
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ﬁﬁ“’ﬂiﬁ%ﬂ— THIRRL 'fA’FL%Ef:W g"?ﬁ J??F" AR 1S
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- RGP BT %’?:‘J"J‘} G

RN TR Two  Pesos » S Mok B HRICER At

FIUE I o P R R @‘Eﬁft}ﬂi %= Two Pesosfiy 7
[fil o R ARE DR ERUIES © i S e e BE @I - (R i
%‘H B BOUE RS 5 B RS I RO i?ﬁ%i%?’%[?ﬁ”ﬁ“

ngll:tﬂfj?]ﬂ FEE o [fer AT EEPUEEL . Scalia 3k Py A

Two Pesosﬁj%’%‘?;’r FRFTH Wk L [JE”HIF&% VY= 2]

1529 U.S. 205, 120 S.Ct. 1339, 146 L.Ed.2d 182 (2000).
7 1d. at 211-213.
'8 1d. at 216.
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Ifil*!

(R PR SR RURIER + FS B R R Y
Fo RUFTH WACH I FRE ™ T T (AR 4R ﬁlr, SRR

FYHBAESE 2T RS I RO R AR R

gl J;:LFF, & [ﬁﬁﬁ FEFERUTWO Pesos HFRV i » 57 3G
3#[4545 FTEPH] e o R OZEY sl SRR AV & O
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FOEE > PR R e 5y S

¥ 1d. at 215.

2 1d. at 210.

2! SCHECHTER & THOMAS, supra note 2, at 610, 623.

? MCCARTHY, supra note 1, §§ 8:8, 8:10. B 3¥sfulyk Befv fLiE » fg
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SY T SR T Je - B A P R AR
ik pjrpg 1k A (e 7+ Chevron Chemical Co. v. Voluntary
Purchasing Groups, Inc.%'% » 57~ 1\'\~’L[_$i[35‘ar,§%' SN R P
PRSI VR P IR o3 BB S PRVE RS ITEALD S0 F B R 1
Ho i s s RRIETET A o R pu L AR RO R R
FYHC S (R e T A AL RO S
Hhfert Fiflﬁﬂﬂwﬁ ?ﬁ”?;ﬂ 'E‘H‘F“I‘ %LL?MF”??M%FH RS
[ FF#I B S jagurppfgjgmﬂuz“

: Two PesosR .V i » pglrlm iL?i [e:fiEChevrong fLEE »
[ EE BUE IRV T B - C RGOS R
& Chevron FUH[IAY £ 2H7f L - Trﬁw‘ﬁﬂiﬁ #Si £ Chevron /Rl
E[st o [ENEYZ FV3E [ l'ngyﬁ—rﬁ‘?ﬁFﬁéfP'J ~ ZE¥ 4 (non-verbal ) fiufE!
Fi o AR 5T (S
T Jue E"Eﬁﬁﬁ' % 2 Two Pesos, Inc. v. Taco Cabana,
Inc.% - Ejziﬁi“%"“ ¥k [ tﬂ%”"ﬁ'” (Al ﬁﬁ.’ R [T
SR RS pLER o SR 2 FRAYRAR R RO RS SAE o E B R

Murphy v. Provident Mutual Life Insurance Co., 923 F.2d 923 (2d Cir. 1990),
cert. denied, 502 U.S. 814 (1991).
¥ 659 F.2d 695 (C.A.5 1981).

* MCCARTHY, supranote 1, § 8:10.
» Restatement § 16, commentb(1995)§§'4— TR, pJ te &2

%T&“HIJIi ; r%ﬁ%lﬂjﬁjggmﬁﬁ (I > P ﬁ G-I %h
ﬂ&if %uyJ ; see MCCARTHY supra note 1, § 8:10.

® MCCARTHY, supra note 1 § 8: 10; {H7+ Taco-Cabana %'V i » 7= 33 b
IS LA + U G AL G R T S Y e
< George Basch Co. v. Blue Coral, Inc., 968 F.2d 1532 (2d Cir. 1992)
7YY SR BRI 5T M:Uiﬁ?fﬁiﬁ“’fi SYTeER ST — HGEE R ZY
TG Y pLAE o
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* MCCARTHY, supra note 1, § 8:11; 505 U.S. at 770.

¥ % Vibrant Sales, Inc. v. New Body Boutique, Inc., 652 F.2d 299 (1981) » 57~

uui[f?atfr (AR - (I A =+ ST ﬁm ST H MDY 43 7 (a)

AT e fE v e Y% {F Thopson Medical Co. v. Pfizer, Inc., 753 F.2d 208

‘585) EL Mluiﬁﬁ'arﬁﬁ‘tF N2t 1“%[ - Jﬂﬁ“ﬁwmﬂﬁ@E'[J AT

[aﬁ“ E Gl E i N w1 Ly (E R AR S e Qe S SELEE U e

= EJE'EF PIf SRR ET S WS o P NEDT 43 (a)f‘éﬁﬁ?ﬁl’%?%

3 supra note 10, at 773-775.

3 ﬁq;:;i”:),_: 5 £t % > fL Duraco Products, Inc. v. Joy Plastic

Enterprises, Ltd., 40 F.3d 1431 (3d Cir. 1994); &) | 57 1 3730k [k £5 o sk » fl
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DY BT - [T R éﬁi RN i > s H e Myibiz: ol

IR > = OO0 fuWal-Mart g KT « i f5t VT
GRE s L I - R AT %La‘sﬂ]ﬂjﬂgﬂ%‘« =T
Taco-Cabana f[ 1! iZHfl J%%iﬁ%ﬁ » Wal- Martﬂjﬁé’%r AL
FF[IE'F AR S 2 Fﬁ# GEE - [ TEYZ K, (tertium quid) 5 IR} ﬁfg, +
R IHGL pl S S T 3T= 8 s

e Wal-MartV i » w5 HOCFTH GBE D FIITER - Fr R I
éijéﬁﬁcfﬁﬁ?sﬁ © B L ke o 7 Two PesosfiuRLfl » SITF T
EYBUE RS TSI E I - PIPAREP ST W o BT i )
’[/I%‘:f | e o1 L BN e 0 e A P Y i N A
(STASHE IR NG *'E'fxgﬁfﬁﬁﬂﬂﬁ:ﬁ WHEER R S
R 7 Wal-Mart{Jj. V THIE = e =AU UNE S SR VAL VS e L
B[k 7 Sicilia Di R. Biebow & Co. v. Cox%’ » [~ : Fagi ==y
PUTERTE S RG] P RLGERT e ARG TIOR3 et

I RS M J%ﬁ BT PR R Y 0 o P i et

Stuart Hall, Co., Inc. v. Ampad Corp., 51 F.3d 780 (8th Cir. 1995). See
SCHECHTER & THOMAS, supra note 2, at 625. °

* SCHECHTER & THOMAS, supra note 2, at 625-626.
% McCARTHY, supra note 1, § 8:11. “Tertium quid” 55 ¥ > AR B (the
third thing) ~ §% " ZFF=# 2[5 | (neither this nor that) ~ i " ZFF1# ZFRL | (neither
fish nor fowl). °
* 732 F.2d 417 (5th Cir. 1984).
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Mo RLE R PR LIRS (AT T = Jﬁ;fﬁ! wl = Y
PSRN VR St i q“’t[{ﬁﬁ ii [ 7 Wal-Mart==TrafFix
xo FrF=g i Ehf] ‘é"%ﬁiﬂ?ﬁulﬂi%% ST RGN e R P T
TUYFI '&gpu%qg[ﬂ [ip=0p #%ﬁ LA T “i cpj;,fﬁ Fjj ; OT= 5
S IGER FE0 B fhotpOm 2T “Wﬂﬁ?“@ﬂ#ﬁﬁ”o
Wal-Mart%' 1/ & » fl o SRR B, é@ﬂ%ﬁp‘/ﬁ:ﬂ WAL AR
B BERGEY S R RPN B IR IR E ¢ ST
i — oﬁzfmw: B 7 IO - BB
iy (common sense) ik - (RIS E RO fol & il LA > F Bn
I i o ™
P HRE il S SERYBTE I 2 b R R R T T
R o e FIH R i N AR B R AP A e
Abercrombie?{[#¥% (s [ 1Abercrombie & Fitch Co. v. Hunting World, Inc.
3P AR — AR E I Lk o AR R

%?E lﬁ[ﬂ > Hﬁ‘%‘f?ih riiE[Jj:m ) PRIET 7[@=§E"ﬁ EIJ%EE J%:‘fs’ﬁ“ o R LA EL

= (?’s
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_-EH

** SCHECHTER & THOMAS, supra note 2, at 627; MCCARTHY, supra note 1, §
8:12.

** MCCARTHY, supra note 1, § 8:12.50.

7 MCCARTHY, supra note 1, § 8:12; EFS Mktg. v. Russ Berrie & Co., 76 F.3d
487 (2d Cir. 1996); Duraco Prods. V. Joy Plastic Enters., 40 F.3d 1431 (3d Cir.
1994)(“the success of a particular product [configuration] ... does not readily
lead to the inference of source identification™).

¥ MCCARTHY, supra note 1, § 8:12.50.

¥ 537 F.2d 4 (1976).
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[0 L) [ GO SRR S B I < B - s
AR D AYF TR S | Abercrombie UL Y S
ﬁcﬁ#u’%ﬁ [y o BT AR o F g P ] Efd*ﬁ?ﬁf %Uf%ﬁ 3
(CCPA ) fiuSeabrook Foods, Inc. v. Bar-Well Foods, Ltd.41EI5JZ§|i§'2 > i
l%??rﬂ 'ijf?ﬂj T f[ﬂf‘w&}ﬁ oS il - Jﬂ&fﬂﬁ o
T8 AL f‘fﬁﬁ@ﬁ PRl E#ﬂﬁjﬁl\iﬁmiﬁ A IEl e Fi
PR LRI o T LR S I o T SRR
(Federal Circuit 2y fE ik 3= [ # 7 1 F’* 1(TTAB)- Jr:!]?‘” 2 £, Seabrook
Z*Abercromebie” Z[ET T YA ROAQYE > [ EL T KRV o =T ISR B
s g o
(=) ZEPp-1E
B et % (e) Tf (5) HHE rE”EiFEZ’FEﬁ'J?, EL eI
FlfJEJ IT‘EJEI’??F%E‘} | (comprises any matter that, as a whole, is function )
hTMIF?PJ FH e Tt > (BT PAIRSY (3) F o ERBER
@Wij DH o =T AR oo B R Y T (the
Trademark Law Treaty Implementation Act of 1998 ) Hry[t » | Iy fjli=)s
"3’[‘3&35@”%7\%42?%%’E’*‘%'l'uJW' TR TRV RER N EE T - (R
BRRE 2= = 1% (b) 1 (8) & 2P liturp+$ﬂ[§fﬁJ/ﬁﬂ%% AR
F[ﬁ? “?WE"T frEE [ﬂJ °

% SCHECHTER & THOMAS, supra note 2, at 627-28; MCCARTHY, supra note 1, §
8:12.

1 568 F.2d 1342 (C.C.P.A. 1977).

2 SCHECHTER & THOMAS, supra note 2, at 628.

* Dorota Niechwiej Clegg, Aesthetic Functionality Conundrum and Traderight:
A Proposal for a Foster Home to An Orphan of Intellectual Property Laws, 89
Iowa L. REV. 273, 289 (2003).
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Fufe (Y DR F'f “p'l B F L=k V— | (the best or one of a few superior
design available) ** o 5= E’?F—Eﬂ'*éfE'Jﬁiﬁj:’[ﬁ?ﬁﬁ%ﬁﬁmﬁﬂ@ﬁk@ (py
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* Restatement (Third) of Unfair Competition § 17 (1995).

* Louls ALTMAN & MALLA POLLACK, CALLMANN ON UNFAIR COMPETITION,
TRADEMARKS AND MONOPOLIES, § 19:8 (2008).

* Brandir Intern., Inc. v. Cascade Pacific Lumber Co., 834 F.2d 1142 (2d Cir.
1987).

47456 U.S. 844, 102 S.Ct. 2182, 72 L.Ed.2d 606 (1982).

* Clegg, supra note 43, at 290; SCHECHTER & THOMAS, supra note 2, at 612. In
re Morton-Norwich Products, Inc., 671 F.2d 1332 (C.C.P.A. 1982).

* ALTMAN & POLLACK, supra note 45, § 19:8.
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0 SCHECHTER & THOMAS, supra note 2, at 611.

' ALTMAN & POLLACK, supra note 45, § 19:7; SCHECHTER & THOMAS, supra
note 2, at 611.

> SCHECHTER & THOMAS, supra note 2, at 613.

>3 Restatement (Third) of Unfair Competition, § 17, comment b (1995)(“the fact
that the overall design or combination contains individual features that are
themselves functional does not preclude protection for the composite.”) See
SCHECHTER & THOMAS, supra note 2, at 613; Clegg, supra note 43, at 290.
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** Lanham Act § 43(a)(3): “In a civil action for trade dress infringement under

this Act for trade dress not registered on the principal register, the person who
asserts trade dress protection has the burden of proving that the matter sought to

be protected is not functional.”.

> SCHECHTER & THOMAS, supra note 2, at 616.

* Restatement (Third) of Unfair Competition, § 17, comment b (1995) | = r?i
“‘F“,“f*‘?%ﬁpﬁa i FRDE O - fi’TrafFix Fo HTA O
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SRR IE'H'L*WIFUJ f&Eﬁ}"ﬁ“ *ﬂlﬂjﬁi (e Qe UF} f Ik‘gﬂﬁ’“ﬁ
ﬁﬂi FpY TrafFix =74 57fl > L Clifford W. Browning, TrafFix ReVISIted
Exposing the DeS|gn Flaw in the Functionality Doctrine, 94 TRADEMARK REP.
1059, 1060-1061 (2004).

7 SCHECHTER & THOMAS, supra note 2, at 614-616.

*¥ Harriman, Erin M., Aesthetic Functionality: The Disarray among Modern
Courts, 86 TRADEMARK REP. 276, 280 (1996).

" ALTMAN & POLLACK, supra note 45, § 19:9.
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5 See Harriman, supra note 58, at 281.

' Harriman, supra note 58, at 281-282; Diego Puig, To God What Is God’s and
to Caesar What Is Caesar’s: Aesthetic Functionality as a Valve between
Trademark Rights and Religious Freedoms, 9 J. TECH. L. & PoL’y 81, 103
(2004).

%2 Harriman, supra note 58, at 283-291, 298.

% supra note 14, at 170.
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% SCHECHTER & THOMAS, supra note 2, at 617.

% Harriman, supra note 58, at 299-300. LFHWE'HEIGETEJ' P93, (competition
theory ) - AHHEEATVFIFEHFL (identification theory ) - JFFTEIELIE i’ FRAVE!
e L Spencer Davczek, Aesthetic Functionality in Trade Dress: Post-Secondary
Aesthetic Functionality Proposed, 105 Comm. L.J. 309, 322 (2000); Mitchell M.
Wong, The Aesthetic Functionality Doctrine and the Law of Trade Dress
Protection, 83 CORNELL L. REV. 1116 (1998). -
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% Jerome Gilson & Anne Gilson LaLonde, Cinnamon Buns, Marching Ducks
and Cherry-Scented Race Car Exhaust: Protecting Nontraditional Trademarks,
95 TRADEMARK REPORTER 773, 809 (2005).

7 1d. at 811-12.

58 Gilson & Lalonde, supra note 66, at 811-812.

% Gilson & Lalonde, supra note 66, at 810.

" Gilson & Lalonde, supra note 66, at 809-810.
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> MCCARTHY, supra note 1, § 7:100.

" Gilson & Lalonde, supra note 66, at 816.
™ Prufrock, Ltd. v. Laster, 781 F.2d 129 (8th Cir. 1986).
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The Protection of Trade Dress and
Non-Traditional Trademark in American
Law--also on the Protection of
Three-Dimensional Trademark in Taiwan

Min-Chiuan Wang
Hao-Yang Huang

Abstract

In this article, the authors discuss the protection of trade dress
and three-dimensional marks in American law. American trademark
law has considered trade dress, once a kind of non-traditional marks,
now securely protected. In their judicial decisions, American courts
have summarized two elements for protecting trade dress—
distinctiveness and non-functionality. The U.S. Supreme Court has
clarified these two elements in three judgments. This article starts with
the discussion of these three judgments, and then evaluates the
elements for protecting trade dress, and finally considers the extension
of these rules in the situations of aesthetic functionality and the
protection of three-dimensional marks. The R.O.C. Trademark Law
was revised in 2003 to accommodate three-dimensional mark, which
has been interpreted to be virtually equivalent to trade dress in

American law. This article concludes with the consideration of
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possible overlapping between the Trademark Law and the Fair Trade
Law in this field.

Key words: non-traditional trademarks, trade dress, three-dimensional

trademarks, distinctiveness, functionality
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