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“All my life I have sneered at the natural rights of man—and at times
I have thought that bill of rights in the Constitutions were overworked—
but these chaps remind me if | needed it... that they embody principles that
men have died for, and that it is well not to forget in our haste to secure
our notion of general welfare.”**

---Oliver Wendell Holmes---
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™ Letter from Oliver Wendell Holmes to Harold J. Laski (September 15, 1916),
reprinted in THE ESSENTIAL HOLMES: SELECTIONS FROM THE LETTERS, SPEECHES,
JuDICIAL OPINIONS, AND OTHER WRITINGS OF OLIVER WENDELL HOLMES, JR. XXV
(Richard A. Posner ed. 1992).
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! See e.g. Rindge Co. v. Los Angles County, 262 U.S. 700 (1923).
2 See e.g. U.S. ex rel. Tenn. Valley Authority v. Welch, 327 U.S. 546 (1946).
%125 S.Ct. 2655 (2005).
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* Errol E. Meidinger, The Public Uses of Eminent Domain, 11 ENVTL. L. 1, 13
(1980).

°1d. at 14-15.

® Charles E. Cohen, Eminent Domain After Kelo v. City of New London: An
Argument Banning Economic Development Takings, 29 HARv. J.L. & PuB. PoL’Y
491, 501 (2006).
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7 See Nathan Alexander Sales, Classical Republicanism and the Fifth

Amendment’s “Public Use” Requirement, 49 DUKE L. J. 339, 372-77 (1999).

8 John F. Hart, Colonial Land Use Law and Its Significance for Modern Takings
Doctrine, 109 HARV. L. REV. 1252, 1265 (1996).

® Hart, supra note 7, at 1267.

91d. at 1276-79.
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1 Cohen, supra note 6, at 504-06.

21d. at 506.

¥ Meidinger, supra note 4, at 28.

¥ Mt. Vernon-Woodberry Cotton Duck Co. v. Ala. Interstate Power Co., 240 U.S.
30 (1916).

1d. at 32.
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16262 U.S. 707.

" Meidinger, supra note 4, at 33.
18270 N.Y. 333, 1 N.E.2d 153 (1936).
19270 N.Y. 339, 1 N.E.2d 153 (1936).
% Meidinger, supra note 4, at 34.
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Berman v. Parker

Berman— %37 SCB 1R 7 O ”:A Fgr[ifﬁl& ( Washington
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22348 U.S. at 28-29.
% 1d. at 30.
*1d. at 31.
*d. at 32.
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Hawaii Housing Authority v. Midkiff*®
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—a%’?ﬁ” Juh = #':IEJIH o0 T4 pydsdiyk o (Land Reform Act) - $74#
Jffr('f TEEE S NEEFAL o 5 |E|§F{ﬁ7”r%ﬂ];7@ IEENN! Pﬁﬂ&ﬂ[ 145 Fl— VF'P[
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27348 U.S. at 33. FL £% “If those who govern the District of Columbia decide
that the Nation’s Capital should be beautiful as well as sanitary, there is nothing in
the Fifth Amendment that stands in the way.”

% 1d. at 33-34.

% 467 U.S. 229 (1984).

219605 FE[] > WP AT PRITA6fY S B RLE R A e - ()
EATOI S B o RLENT20REL N B A o 1| 4 B[ 8210004, i
Au18fib By 5 A l?rjf:t]"éjiﬂ Fl17=400%01 + FyFe A - ”‘[\[?%ﬁ??’:%@ s P EED
BT TGS IR R T O [ R RS E R (social
tranquillity and welfare ) - Id. at 232.

11d. at 233.
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%2 467 U.S. at 235-36.
#1d. at 239-41.

3 1d. at 241, 244.

% 1d. at 245.

13



14 2007 12

Poletown Neighboring Council v. City of Detroit®
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%9304 N.W.2d 458.
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“1d. at 464 & n.15.

15



16 2007 12

Il 2 P
T~ 4 + 7PRyantk PR LU BLEORTIR - 302k
B T HTR PR RIS B e PR S = 0
L L ORI S BT R SRR LT R
FEIEJF—[@]“J?% (the end justifies the means) FY{=k » ' fl— Zfi
r ;{ﬁgjxkiguﬁ%FWP (disastrous philosophy ) * = Ryanik i
:r;cF[LLII, - %F AU FEGE ™ > Ty = TV FIAY ’%ii_j\[ﬁ HIAfS:
805 BONST 7 BT 2L PO MR L T2,
( public purposes ) [ f‘%ﬁ;ﬁﬂ FURS AR T &R, (taxing
power) iy » [ B, SHE N SRR R R > A 8
Ry T R S TR PR e R G A
[y ST - L R RS fORIRE - Ryani g
AR B [Berman g (AT FLAE I > PERS R R AT
SV ST R BRI PST - =Y ST iy i
SRR ﬁ[ﬁ;‘a#]ﬂmé‘ﬁ pafET-% T ﬁ;*ﬁ:‘fﬁu FE5y
> e r%’%& VSR TR p 3?’%‘-“7;3 [P R P B S5 P32k
O e BT o i T B TR PURIDT - HEIRE
B BT B 12 RS R HRyantE PSR R ]
B PUE B F':E[ AR TRy T 219, Cinstrumentality of
commerce exception) fiUfR SR H 5 ﬁ%ﬁj HE I AR

T‘V L O

2 e A Eufﬁ 13438~ 1 Pﬂrﬁf’%ﬁfﬂmﬂﬁj BB - 1176[f e 5Ep
F%ﬂf%f@’ﬁﬁé AR l/?FEerg'é”“ - 304 N.W.2d at n.18.

*|d. at 465 & n.15.

*1d. at 474.
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TR R LRI S s il BB 7o) TR b
HEfeI1Eg1d, (facts of independent public significance) - [f :JIE[Wﬁj
L A$5~|/fP3J:»§|1E_W>:E[ (B Ryaniﬂk”ﬁli‘?:% I & N ENE [F%;%IE,I
%o PRI -

County of Wayne v. Hathcock®

Poletown— %' o = & > l‘?f?‘lﬁ"‘[‘lﬁﬁﬁﬂi EF 8 Pk TR R
lfe R FT AR T AL BV < County of Waynih
Wayneti[f {A1F & 'f‘f’@ér[% T E J;V + B RIPEEEERGE 1300 i
Fifjﬁpﬁ’ R[S o EEIAYY QTiF%ﬁ;kjcéstm:;ﬁJﬁ?}‘k pfﬁ%f“[#@[\[j&k B
PORERAS o b 2 IRBS GRS N s R T2 3R B ]
" il kel faH/ﬁﬁ’*&kﬁ PGB *ﬂjFWI[ES«' |
T S I KR AR -

o S R R B R YT R 17 Poletown iy

f
PR AP AR o R SRR SV IRV - P A

304 N.W.2d at 476.

7 1d. at 478-80.

8 684 N.W.2d 765 (Mich. 2004).
*1d. at 769-70.

% |d. at 770-71.
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B2 A = 5 fjjfiuPoletown > Ryanix iy 183037 [ %“.J/ IR S
ITJL/M FUI= Aeisk o W04 055 L LRERHSLAPATRLY TR, o
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—E,ﬁ PSR S 4 %?V@IFQ%TiiP s IR
YRR B F@@Eifiﬂ\%ﬁl ?*B?EFL« VRN
ﬁfﬁf[lﬁé?ﬂ[w ~ BEC R~ BEEEG Efﬁ'ﬁfﬁ?ﬁﬂﬁf[[ S E [t
iﬁﬂfﬁbiﬁﬂﬁ"m/é 56 %gr@i—%é[zﬁfiﬁﬁrﬁj/ . Eljfgyﬁ&:’@ﬁ\);ﬂ RSty
SRS T@ R - FIH O F BRSO 2 s
F‘ TR kFﬂfﬂA JEF AR S B -
B S T *ﬂggwf&qm, PELNJS 3 st
[ o PSR 2 H AR T A B g | lﬂj,%&ggét o
Poletown ffli & | A [#E1 FI=TAv 28> HJORr. ok podik i (e
SRR A R TR R P RTEVI Y - S
Pl SR WL Bt FRAR N T
[ SN ﬁ“
Kelo v. City of New London
Fie Je]eOF (2 F'aﬂﬁﬁ > TR S5 A (Connecticut ) YT d

51 684 N.W.2d 780-81 (Mich. 2004).
52 1. at 781, 783-84.
%3 1d. at 786-87.
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B[ [ IgeEEE 24,000 S o HREI- Jul OF I SR
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FIJJ ( New London Development Corporation ; NLDC) - F[—:ﬁf%?fé“?
e SIS ] A /IR FE o NLDCHHR = i [y
fﬁJﬁLFUﬁrJﬁﬁi‘ﬁ M%‘fﬁ SRR 2N TRRGEE A S
HRA o e 80 VTR~ [ (Pfizer) 2 IvEE
5> - ol IR > NLDCRED 4 HIERHH 4 0 s i
HRLHE ) SN A P 2 ,éwsrﬁ BT ISR o S AR B
E‘ﬂmf RETESREE » 2 R ri4 PIIVIH HE SR IEF—|| FEHY 3
AABLAEFE 15 b 4 BETE k?ﬁ“”'&%ﬁ B i[ﬁjNLDCH\i@“JﬂFﬁU
BRI B+ FiF Kelo%” LEUH\JL?EHP Z egmr.fﬁeeﬂsmawr

THSTRY DB - A8 =S SRR AR I - AT
IS 4 RIpVE L ”%*IJH&W L*TW]“LJF
BEEBY AR 2 B R EgBermanAIHHAZ A > BHA 1|

f’%ﬂ]ﬂ‘i_g[ﬁ" = Elpmﬂ © g ﬁ i % %E_] pgﬁkglﬁ F £, 0
SRR I R R e S (W J,%“’T(]‘Elfj
Bl LS » [0 1 1 S 0 s« B
L R = «qulﬁj‘i;i HRpUEI
(=) “SEPETBermanAHHAZ b T RIHHER ) Rl Fick

5125 S.Ct. 2658.
% Id. at 2659.
% Id. at 2660.
" 1d. at 2662.
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AIFHHARIHHCEIN » R~ E T Io f  < BE] Dt » i
B HOLRL P A o et T Tﬂﬁwﬂh oo PRI
#f Jf’%wﬁgz w%vﬂ AL R 1 Dot sy 08 0
WG IR R e

(EI F11O° Conner i = ST ™ SR LEH 1 S50 2R L,
FIJE[EJR"F’?#“ o O’ Connerqu WA R A EE S SR diﬂ%g?;cajtqu
A Jﬁuﬁliﬂiﬁfﬂw SRR BA 03 4 R A 1Berman ¥ HHAZ 371 1
il o BV RS - BERTE g = AR - gk B g 2 ii*ﬁ*kfjd
A AU HCED Efert® o (R 2 sk DR e [T 1
" CERCTRR R Bl SO P el (A s H 2R HORLE R

58 125 S.Ct. at 2663.
% |d. at 2665-67.

% |d. at 2666.

%1 1d. at 2667.

%2 |d. at 2668.

%3 1d. at 2671.
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PR A I SRR P SIS TR TR
(bedrock principle) - W’g’%f{;@gr@mqjjxﬁg;@@l , F”?@}%‘Eﬁﬁ' Y
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F"ﬁFJ RO > 755850 1 T ik A0 B A R T
hlBermang [ ¢ R RSN AS 0 S RLHHAR PROR S R
F R SR G UES TR (affimative
harm) o RGBT AR > S ISH T (directly ) HrRF
EV S > E R SR PR 2 Y s
FEERES o S HIR R U SRED  2  A ey
B o B G A SR OS] AR IR B R
Wﬂ?%*%!ﬂfP@%V“ﬁVﬁﬁ’[ﬁwmﬁ§}@mfm
K;%UHHE“ PR AE I B D R BRI TR P ] BT
R =R I }4,1’;1# S % AT o5 e
?’*ﬁﬂﬂ@f'ﬁrf” @#Puﬁﬁwlﬁww&voﬁ
% » O"Conor Higfi » BEEff Bermanf 1k B » = IR bl
FLRLEE2A# (police power) ﬁfgsﬂgurﬁjﬁ THHAR 7. > 20
PoIFEE 2 OSSR o BTG (1 R T LR R B
RLIERAR P sEE Gt BRI RIS 1 7 O” Connorf 2+ H R i
S o PILRLE b ESRIR RS ORI © 4 R T R e

® E( £5“A purely private taking could not withstand the scrutiny of the public
use requirement; it would serve no legitimate purpose of government and would
thus be void.” 125 S.Ct. at 2674.

®1d. at 2674.

%1d. at 2675.
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AR [ ﬁ}%W@@*W%EMWOHﬁwﬁé
ﬁi [T = R g’f’%\%ﬁ'ﬂ*ﬁ%ﬁiﬁﬁ’ﬁfﬁ_ﬁ,ﬁ%#%ﬁ B o= E L SR s
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67125 S.Ct. at 2675.
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B F U el e U TR 3, (thin market) [ €188 o

RV - BERL - (OIS AR R . 5
B PR T SO B TR o AR

Iﬁ}ﬁ!' » KPR = 2 JE?‘JEL}FF:H ) E?L#ﬂji%mﬁ%* sy V2 bl ’}H
& T—[*ISA EHRI o g
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BOSE VATRIE o T IR PRI A ] TR

) FTM[ W S O A n&n%fg’?ﬁ:*f%?ﬂﬂ Py e E R L
e HJ; FUglEdEsy , (idiosyncratic investment) RS U1 » g
SHEEE VAR ‘ﬁ‘alﬂpjf UEES - RS E EACE TR
¥ H- TR, (thick market) o {FI- EURIEERERSGEE
BT R AR R A RO 0 S RSB IR
PRI A | PR SV I ?ﬁiﬁﬂf‘UWi“ﬁﬁf@”D » [RELFT

I_Il&ﬂ

"
TIPVRIRAE T N “?NFJ"‘J' ["';‘Elfﬁi%@ (salvage value) - = Ty
1255% ; (sunk cost) Ul RGEIEN S H 8B TR T 2

RORBEF PRI o - (R G RERE TR T BT
HEH T RS UG o SR B REER Y  H AR (R

% Thomas W. Merrill, The Economics of Public Use, 72 CORNELL L. REV. 61, 76
(1986).
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[ty S| J BT HEIh AT Tﬂ[ir‘%ﬁ]srﬁfu% PO (e Hﬁi [1> >
= ?‘I‘\Eﬁ”?pgﬁﬂ‘ 971 B BTV b be’%ﬁf‘iﬁjﬁ%l%ﬁ
FEPT SLHOTIRS AR T o (SR EIBEE I > HES tW.TJrH Hj\
PUREERY A o [T TSR] i F‘“\{fla A pVRIGES SR [
ey et Tk g ) SRR - AR AL AT
+ fﬂgiﬁjuf%?ﬂ?f;‘/*?m ’ F{‘Elﬂ?};ﬂm?.‘@f}*é&\jﬂﬁi :

under-compensation

O B R T I jﬁﬁi[ FL& PP Cin-
“m>¥®<wﬁﬁﬁ@)’ﬂ#Wiwﬁwp=,wi~§F@m
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Pﬂ,ﬁf— E AT R U o pu#r’%mw D% T ) AT

% See Patricia Munch, An Economic Analysis of Eminent Domain, 84 J. PoL.
ECON. 473, 478-79 (1976).

" See Frank I. Michaelman, Property, Utility, and Fairness: Comments on the
Ethical Foundations of “Just Compensation” Law, 80 HARv. L. REv. 1165, 1241

(1967) (B b1 FjI |5 o555 sy T2 BB ﬁf’% R TR 55
H) o pivt o %%ﬂ% Merrill v. City of Manchester, 499 A.2d 216, 217 (N.H.
1985) (iﬂ?‘a?’t bei?\ FOYR] ) RURRYE S ELERE Y RS R TR R R s
o)
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KT TFJ—L};” ’ Té"it!F"]Ff‘»S?UfH AV 578 > 1 RER PR S S
E[gﬁggqmgpﬁﬁl’% o ?FP I'E{{VLE[[JT bl- jE,E[;r L ,ﬁﬂjﬂg , 74 F?FP I'E{"T L
PRI = Ty BRI = Dl ety (a) BTG
I/T*j@ ;- (b) lej B %?@EJEH; (non-market value loss) ; !
B (o) Wit ~ BRI ETH FE T o () SCBIRG]  HHS
FEETRIED 2t T el 20 TN R (fair market
value ) ELE [AEC UAFER AT (a) f‘ElElfli“ |’F‘[ » (b) A1 (¢) Fipy
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FEAZT) PUFEE - T l'*ﬁz{w I A8 BT 1 BT i
gﬁ [ i ,&;Hﬁir,ﬁ& YA~  BSIETIAR ~ AR AR
P FARIFASE 9 - (1 I A L S s R
[ thﬁ"[ﬁiﬁlj I’F‘['f'%'?ilﬂﬂﬁ;‘/%% o é”ﬁ%ﬁlj?[ 2R B R A e
FLHE - (pecuniary ) FOFERR > [N B i sl fO R 1 I‘Bfi\‘yr]?{ > A
R L VR BRI sy A s PIRLE li*‘j;'/f%%'f?l'%?

™ See generally, Guido Calabresi & A. Douglas Melamed, Property Rules,
Liability Rules, and Inalienability: One View of the Cathedral, 85 HARV. L. REV.
1089 (1972).

72 See Bauman v. Ross, 167 U.S. 548, 574-75 (1897).

26



27

AR ST H SRR VAR BIPR B
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7 Brett Talley, Restraining Eminent Domain Through Just Compensation: Kelo v.
City of New London, 29 HARV. J. L. & PuB. PoL’Y 759, 766 (2006) ; 19} » ?}%i?%}

Tﬁjf, R R A = N 'F’jt*kﬁ?iﬂ Hrp’ @,ﬂiﬁ;‘/ Bﬁﬁi’fﬁ%ﬁ o llya
Somin, Overcoming Poletown - County of Wayne v. Hathcock, Economic
Development Taking, and the Future of Public Use, 2004 MicCH. ST. L. REv. 1005,
1016-17 (2004).

" Somin, supra note 73, at 1020.

"> See Elizabeth Hoffman & Matthew L. Spitzer, Entitlement, Rights, and Fairness:
An Experimental Examination of Subjects’ Concept of Distributive Justice, 14 J.
LEGAL STuUD. 259 (1985) ; Jack L. Knetsch & J. A. Sinden, Willingness to pay
and Compensation Demanded, 99 Q. J. ECON. 507 (1984). 7+ Michaelmans>f 1/
PRI 2R 8 "‘“j EAR NN o LU ih’iﬁ &% %4 | ( demoralizing
costs) © [AffRx(Ifl ~ ~ R prs R de 0 R LA D [ | ”’F‘H’Tﬁl 4
ABR » PIBIERE ] RL » Ty 3 p - S *% gk, %&zﬂf el
I R PR 2 P e i fe; ERIRG w‘*’g
B - Michaelman, supra note 70, at 1214.

"® Nicole Stelle Garnett, The Public-use Question as a Taking Problem, 71 GEo.
WASH. L. REV. 934, 945-46 (2003).
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" Lee Anne Fennell, Taking Eminent Domain Apart, 2004 MicH. ST. L. REv. 957,

961 (2004).

"8 1d. at 965-66.

1d. at 961 n.16.

8 Wwilliam A. Fischel, The Political Economy of Public Use in Poletown: How

Federal Encourage Excessive Use of Eminent Domain, 2004 MicH. ST. L. REV.

929, 949-950 (2004).

81 Fennell, supra note 77, at 964. ’5 SR - 2] O B (i 'FL' FIE| AR
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?Uﬁﬁq;‘/} %E'TEJF%, = Merrill, supra note 68, at 103. f}%} » Ellickson*" = 3% >
PR s FF'[ (5= e ek i ]/ "«EF‘“T ' ?%f.%é‘:} AR A (A G
See Robert C. Ellickson, Alternatives to Zoning: Covenants, Nusiance Rules, and
Fines as Land Use Controls, 40 U. CHI. L. REv. 681, 736-37 (1973). Epsteinf![|!

=X Pﬁ@ﬂyﬁ Lifﬁlﬁuﬂ glitgjif;ﬂj[ﬁf?ﬁ HJ-: [ FIEg T op AL (surtax )
PO BB AT - L B (U1150% ) [EEREHETR DY
% o RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF
EMINENT DOMAIN 173 (1985). [fi| KrlerbSerklnE'[JFH o NN B P
QJIP U F |2k (BELE BIH (7 BLRE - See James E. Krier & Christopher Serkin,
Public Ruse, 2004 MicH. ST. L. Rev. 859, 870-73 (2004).

82 Somin, supra note 73, at 1021. © | |Bukowczyk$Poletown% ! VHL

John J. Bukowczyk, The Decline and Fall of A Detroit Nelghbourhood. Poletown
vs. G.M. and the City of Detroit, 41 WASH. & LEE L. REV. 49 (1984).
%3304 N.W.2d 477.
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8 SAMUEL R. STALEY & JOHN P. BLAIR, EMINENT DOMAIN, PRIVATE PROPERTY,
AND REDEVELOPMENT: AN ECONOMIC DEVELOPMENT ANALYSIS 14-15, (Policy
Report, Reason Foundation, February 2005).

& Merrill, supra note 68, at 86.

8 Somin, supra note 73, at 1021-23.
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When Eminent Domain Becomes Government

Subsidy? A Comment on U.S. Supreme
Court’s Kelo v. City of New London

Andy C.M. Chen

Abstract

Based on U.S. Supreme Court’s 2005 decision Kelo v. City of New London,
this Article introduces first the origin, purpose and judicial developments of
American eminent domain system. The reasoning underlying the Kelo decision
that endorses the expansion of the “public use” requirement in the Fifth
Amendment to include “private taking” will then be analyzed from the
perspectives of law and economics. In particular, | re-examine the necessity of
using the power of eminent domain to promote the interest of economic
developments, the costs inherent in its so use and the possibility of using more
market-orient alternatives to accomplish the same purposes. | conclude this
Article by making a comparative study on the land condemnation system of
Taiwan and derive there from some policy suggestions that, hopefully, might
contribute to improving the current regulatory system as well as the function of

judicial review on administrative condemnation decisions.

Key words: eminent domain, private taking, public interest, judicial deference,
holdout, rent-seeking activities, compensation
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