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6 See Marshall Leaffer Understandmg Copyright Law 293-94 (1989).

" “Fair use may be defined as a privilege in others than the owner of a copyright
to use the copyrighted material in a reasonable manner without his consent,
notwithstanding the monopoly granted to owner by the copyright” ; See HORACE G.
BALL, THE LAW OF COPYRIGHT AND LITERARY PROPERTY 260 (1944).
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® Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984).

© EBISE ) [ 8 1166

U ORBHERE - il 8 0 1168 -

PSRRI EOH B A7 (R R A o R [ -
e 7‘1*%11]5%'%”1&[%}7?@# SR T R FFUL_HI Tz\fuﬁf{gﬁ i
LG TTROBERT T e H S URL - R R AW O o e



6 ¢ R 2006 £ 06 *

Stk RO AR > RS e R O R o (e
VORI B[ A = b B E RS
FT] R SRR SR~ T BN 9 B 2 il f/%h Y il
i R R - SRS WIS
PR */“"Jgﬁ[m (Habituation ) %8¢ F14i % 311 » 47|
HFEI %F'UB?LﬁEU«EFJF [i[ﬁ[ H R ﬁﬂ °

(= ) Harper & Row v. Nation Enterprises % **

¢3&"FL~ [ET Y% Harper & Row Publlsher’ﬁ’ﬁif ]*lﬁI[Jéﬁ*ﬁfﬁF,F
R T R EE R (first serial rights ) V[ > Ble [D«lgt;gu,m o
FIRSAREEAEIEL o SR Ak [ RGO R rﬁﬂ%‘ 1R
- ‘I\J:’iﬁg Fk’, M3 (e e 1Ay ;THJ—FJ . |‘EE*/ By rﬁ#ﬁ“ﬁdﬂﬁli
[p[[%j%a Food " A #ES J% , (The Ford’s Memories: Behind The
Nixon Pardon) ¥ == - = Fifigd pdgﬁgj o ¥ ST BT Aéﬁiiﬂi'#*“fr,q

RIS L TGRSy S SISk A 2 g
A WES T leﬂﬁiﬁ J%'Tuﬁﬂ SRR JTuz_H' PGy
EVELRTHIPY > PP PRV A 2 O RN R R

B “Immediately after their loss in the Supreme Court, the plaintiffs lobbied
Congress to pass legislation that would protect them from the effects of home
copying. However, in the eight years that had passed since the suit was initially
filed, the use of home recording devices had become sufficiently widespread that
Congress was not prepared to take any actions to the detriment of the significant
population of VCR owners. Instead, Congress imposed a small statutory royalty
on the sale of blank videotapes, and the film industry retreated from its efforts”;
PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL
JUKEBOX (2003).

1 Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539 (1985).
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1 The court reasoned that the unpublished nature of a work is a key, though not
necessarily determinative, factor tending to negate a defense of fair use. “Under
ordinary circumstances, the author’s right to control the first public appearance of
his undisseminated expression will outweigh a claim of fair use”; No. In a 6-3
opinion delivered by Justice Sandra Day O’Connor.

7 “The copyright act provides the proper balance between protected expression
and unprotected ideas, consistent with the values and mandates of the First
Amendment, The Nation did not have a First Amendment defense to copyright
infringement” ; Shubha Ghosh, Analyzing fair use and the First Amendment on the

Internet, http://www.gigalaw.com (2005/11/26 - lﬁFéﬁ) .
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> “Circumvent a technological measure” is defined to mean descrambling a
scrambled work, decrypting an encrypted work, or “otherwise to avoid, bypass,
remove, deactivate, or impair a technological measure, without the authority of
the copyright owner.”
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Fair Use in Copyright’s Position : The Angle on
Economics Analysis & Traditional Way

Shih-Chieh Wang
Abstract

The Fair Use doctrine has its particular position in Copyright system.
However, it’s also the most part of contention. How to decide what
condition is matched with Fair Use, or what is appropriate to the occasion
for Fair Use? Author start with the traditional way, case study, and
introduce the conventional issues, the strategies on litigation for this
doctrine. To conclude these issues and strategies, then through the Digital
Millennium Copyright Act lead into the two essential elements in Fair Use,
then also introduce the scholar’s theory, we could find the dilemma on Fair
Use doctrine of traditional way. Finally, this article will start with Public
Goods and Externality to legitimatize Fair Use is the domain part of
Copyright.

Key Words: fair use, economic analysis law, dmca, burden of proof, public goods



