J.D. LL.M.
S.JD.
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States, 420 U.S. 376 (1975)

108
U.S.C. § 108 (2001).

Williams & Wilkins Co. v. United

See 17



21980 digital audio tape

(DAT) technology Recording Industry
Association of American RIAA RIAA
DAT
1992 RIAA 1992
Audio Home Recording Act of 1992
AHRA 10
serial copying

See Chapter 10 of
Copyright Act, 17 U.S.C. 88 1001-10

(2001).
3
7 1995
Digital Performance Right in Sound
Recording Act of 1995 DPRA 1997 No
Electronic Theft Act of 1997 NET 1998

Digital Millennium Copyright Act of 1998
DMCA 1999
Digital Theft Deterrence and Copyright Damages |mprovement
Act of 1999



Digital Millennium Copyright Act of 1998
DMCA “ DMCA

Pay-Per-Use

Behavioral Theory 8

4 U.S. Copyright Office at <http://www.d

ickson.tec.tn.us/dmca.htm> (visited Jun. 21, 2005)
at<http://thomas.loc.gov/cgi-bin/query/rr105: @phrase(Di

gital+Millennium+Copyright+Act) >

(visited Jun. 21, 2005)

® See 17 U.S.C. § 1201 (2001).

® See Jeffery L. Harrison, Law and Economics 1 (2000).

" “Economic has changed the nature of legal scholarship, the

common understanding of legal rules and institutions, and even the

practice of law.” See ROBERT COOTER & THOMAS ULEN, LAW AND

Economic 2 (2000).

8 sanctions prices



Normative Standard
Resources

Allocative Efficiency  °

10

Posner

11

DMCA

Id., at 3.

°1d., at 4.

10 1 8 8

See U.S. Const. art.1, 8 8 cl. 8: “The Congress shall have power...
to Promote of Science and Useful Art...”.

1 See William M. Landes & Richard A. Posner, An Economic
Analysis of Copyright Law, 18 J. LEGAL STuD. 325, 325 (1989).



Market Failure Approach
Gordon Market Failure

Efficiency Maximum Approach
Fisher

Balance Approach

Lunney

DVvD 12

2 See Universal City Studios, Inc. v. Reimerdes, 82 F. Supp. 2d 211
(S.D.N.Y. 2000).



DMCA

DMCA
WIPO Copyright Treaty WCT
WIPO Performances and Phonograms Treaty
WPPT
“ WCT
13 1989 World
Intellectual Property Organization WIPO
199 12 20 WTC
WPPT See H.R. Rep. No. 105-551, pt.2, at 21.
178 180
2001

“ DMCA 5 1



WPPT WCT 15
WPPT 1o
WIPO Treaties Implementation 2
Online Service Provider Liability
3 Computer Maintenance or Repair
Copyright Exemption 4 Miscellaneous
Provisions Protection of Certain
Original Designs DMCA
1.
2.
3. 4.
5.
6.
1.
8.
0. 1998
©)

26 1999
> WCT art. 11.

1 WPPT art. 18.
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18

19

The Digital Millennium Copyright Act of
1998 DMCA 2

2 DMCA
WIPO Treaties Implementation Act

7 See U.S. Copyright Office, THE DIGITAL MILLENNIUM
COPYRIGHT ACT OF 1998 Summary, Dec. 1998, at
<http://www.dickson.tec.tn.us’dmca.html> (visited Jun. 21, 2005).
18 14 27
¥ WCT art. 10 (1). See also Pamela Samuelson, Intellectual
Property and the Digital Economy: Why the Anti-Circumvention
Regulations Need to Be Revised, 14 BERKELEY TECH. L. J. 519, 528
(1999).
2 1998

38 42 1999
2l See S. Rep. No. 105-190, at 2 (1998).
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DMCA
Copyright Protection and
Management Systems %

@(1)(A)

23 24
DMCA
(@

25

DMCA DMCA

# 17 U.S.C. 88 1201-1205 (2001).

% “IN]Jo person shall circumvent a technological measure that
effectively controls access to a work protected under this title.” 17
U.S.C. §1201(a)(1)(A) (2001).

217 U.S.C. § 1204 - 05 (2001). See also Jon A. Baumgarten,
William M. Hart,and Eric J. German, Digital Millennium Cop
yright Act Details of

internet Ownership Rights; at <http://www.lawnewsnetwork.com/
practi ce/techlaw/papers/lawfirm/A9495-1999Nov12.htm>.

» 17 U.S.C. § 107 (2001).
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26

DMCA

DMCA

27

para-copyright

28

* See Médlissa A. Kern, Note, Paradigm Shifts and Access Controls:
An Economic Analysis of the Anticircumvention Provisions of the
Digital Millennium Copyright Act, 35 U. Mich. J. L. Reform 891,
893 (2002) (citing from Jessica Litman, Digital

COPYRIGHT 83 (2001)).

? See H.R. Rep. No. 105-551, pt.2, at 24.

% 1d.
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DMCA 1.

2. 29
30
DMCA s
32 33
# 1d., at 22.
¥ 1d., at 23.

% 17 U.S.C. §8 1201(d)-(j) (2001).

13 189-194
% See Samuelson, supra note 19, at 535, 540-41, 543-46. Samuelson

T DMCA 1201 (8 () (©)
(A)

(B)
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1
Compilations consisting of lists of websites blocked by filtering
software applications  * 2.
Literary
works, including computer programs and databases, protected by access

control mechanisms that fail to permit access because of malfunction,

damage or obsoleteness  * 3. “Thin Copyright”
Works ¥ 4. Sole Source Works ~ *' 5. DVD
(A)
17 U.S.C.
§ 1201(a)(2)(C). 1999 11 24
29 See Exceptions to

Prohibition on Circumvention of Copyright Protection Systems for
Access Control Technologies, Notice of Inquiry, 64 Fed. Reg. 66,139.
13

211-229

¥ See Exemption to Prohibition on Circumvention of Copyright
Protection Systems for Access Control Technologies, Final Rule, 65
Fed. Reg. 64,556-64.

*1d.

36
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audiovisual works on digital versatile discs
DVDs < 6. Video Games in
Formats Playable Only on Dedicated Platforms ¥ 7.

Id., at 64,566.

37
Id., at 64,567.
38
CSS
Linux
DVD
DVD
DVD
DVDs
DVDs
DVD

Id.

39
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Computer Programs and Other Digita
Works for Purposes of Reverse Engineering  “ 8.

Encryption Research Purposes  ** 9. “Fair Use”
Works  “#* 10. Material that Cannot be
Archived or Preserved  * 11.

Works Embodied in Copies Which Have Been
Lawfully Acquired by Users Who Subsequently Seek to Make

Non-infringing Uses Thereof ~ * 12. Exemption
3.
Id., at 64,570.
“©1d.
41 1201 (9)
@ (©
Id., at
64,571.
42
1201
Id.
®1d., at 64,571.
44

lock up
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for Public Broadcasting Entities

classical works
2 46
overly restrictive licenses

unwieldy licensing terms

Id.
45
114  (b) 118
(b)
Id., at 64,571.
% |d., at 64,563. 1201 (a)(1)(C)
Id., at 64, 559.
102 (a)

Id., at 64,562,

a group, set or kind
sharing common attributes Id., at 64,5509.
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undesirable terms and prices
other licensing restrictions enforced by technological

protection measures 7

49

DMCA

( a) 50

47 1d., at 64,563.

% 1d.

“ See Kern, supra note 26, at 894.

% Allan Adler
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DMCA ©)(1)

o copyright infringement

Violations Regarding Circumvention of

Technological Measures %
Copyright

Infringement and Remedies
Copyright Protection and

Management Systems

See Samuelson, supra note 19, at 539
(quoting from Hearing on H.R. 2281 and H.R. 2280).
17 U.S.C. § 1201(c) (2001).
2 17 U.S.C. §1201(a)(1)(A) (2001).
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(@ () %

@)

55

= 17 U.S.C. § 1201(b) (2001).

54

®» See Peter D. Junger, Comment On Circumvention of
Technological Measures That Limit Access to ncopyrighted
Materials in Copyrighted Works, Feb. 17, 2000, at 3. at <http://
www.copyright.gov>.
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56

57

¥ Stevens Sony

% SeeU.S. Const. art.1, 88cl. 8.

" See Wendy J. Gordon, Fair Use as Market Failure: A Sructural
and Economic Analysis of the Betamax Case and Its Predecessors,
82 CoLuM. L. Rev. 1600, 1601 (1989).

% Mazer v. Stein, 347 U.S. 201, 219 (1954).

* Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340,
349-50 (1991) (citations omitted) (emphasis added) (quoting U.S.
Const. art. 1, 8 8, cl. 8).
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60

61

62

Common law

63

% Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417,
431-32 (1984).

o “What sort of “quid” will balance the “quo” of copyright's
statutory monopoly”, See Tom W. Bell, Fair use v. Fared Use: The
Impact of Automated Rights Management on Copyright's Fair Use
Doctrine, 76 N.C. L. Rev. 557, 585 (1998).

%2 Sony, 464 U.S. at 429.

% Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539,
549 (1985) (quoting from H. Ball, Law of Copyright and Literary
Property 260 (1944)).

# Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577 (1994).
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65

66

67 68

69

% Sony, 464 U.S. at 450-56; see also Robert A. Kreiss, Accessihility
and Commercialization in Copyright Theory, 43 UCLA L. Rev. 1, 20
(1995).

% Julie E. Cohen, Copyright and the perfect Curve, 53 VAND. L.
Rev. 1799, 1801 (2000).

¢ Glynn S. Lunney, Jr., Reexamining Copyright's Incentives-Access
Paradigm, 49 VAND. L. Rev. 483, 579 (1996).

68

See Harrison, supra note 6, at 29.
% See Lunney, supra note 67, at 489.
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70

71

welfare economic 2 &

" input

social cost
See Harrison, supra note 6, at 29.
" See Landes & Posner, supra note 11, at 326.
” individuals firms
well-being of
individual  See COOTER & ULEN, supra note 7, at 39.

® See Yochai Benkler, Intellectual Property and the Organization of
Information Production, 22 INT'L REv. L. & EcoN. 81, 82 (2002).
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74

75

76

Public Good

1

Nonrivalrous Consumption
2 Nonexcludability
“ 1
2
3
See id. Kenneth J.

Arrow, Economic Welfare and the Allocation of Resources for
Invention, in The Rate and Direction of Inventive Activity: Economic
and Social Factors 609 (National Bureau of Economic Research,
1962),  William D. Nordhaus, Invention, Growth, and Welfare: A
Theoretical Treatment of Technological Change (1969). Id. at 82.
 Seeid., supra note 73, at 83.

" 1d.
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7

78

79

81

" See COOTER & ULEN, supra note 7, at 42.

% 1d., at 106-08.

" See Landes & Posner, supra note 11, at 326.
®1d., at 326-27.

cost of expression cost of
distributing

See COOTER & ULEN, supra note 7, at 109.
8 See Niva Elkin-Koren, Copyright Policy and the limits of freedom



26

82

Deadweight Loss  ®

of contract, 12 BERKELEY TECH. L.J. 93, 99 (1997).

% Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156
(1975)

8 Deadweight loss

See the definition provided b
y the website AmosWEB ECONOMIC, GLOSS - arama at <ht
tp:/lwww.amosweb.com/gls/> (visited Feb. 6, 2003).
8 See Elkin-Koren, supra note 81, at 99.
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85

86

e 1
Monopoly and Market Power 2 The existence
of externalities
3 4
Severe informational asymmetries  See COOTER &

ULEN, supra note 7, at 40-43.
8 See Gordon, supra note 57, at 1605.
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Price Discrimination

87

social
benefit

87

Seeid., at 1607.

Seeid.

See id., at 1607-08.

Seeid.
% |d.
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89

% Gordon

Gordon

92

93

Gordon

8 “Human satisfaction as measured by aggregate consumer
willingness to pay for goods and services.” Id., at 1606.

% 1d., at 1614.

° |d., at 1600-01.

% |d., at 1601.

% 1d., at 1614.
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94
95
% Gordon
97
98
Gordon
99 1
search costs 2 negotiation costs

% 1d.

% 1d., at 1615.

% 1d.

 1d.,at 1627-30. Gordon

Anti-Dissemination Motives

Seeid., at 1632-35.

% “externalities, nonmonetizable interests, and noncommercial
activities” 1d., at 1630-32.

99

Id., at 1628.
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3 negotiation costs  *®

101

102

103

10 See CooTER & ULEN, supra note 7, at 88.
1oL tracing cost

Id.,
at 136.
12 A court should determine whether “the transfer to the defendant
is value-maximizing, as determined by weighing plaintiff’s injury
against defendant’s socia contribution.” Id., at 1626; see also id., at
1615.

% 1d., at 1616.
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105

108

107

% 1d., at 1617.
105 1.

106

Seeid., at 1651,

107

108

104

106

Fair Use as Market Failure

Id., at 1618-22.
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109

Gordon

110

Id., at 1618.

109

Seeid., at 1618-19.

110

See COOTER & ULEN, supra note 7, at
85.



Gordon

111

12 American Geophysical Union v. Texaco,

1 See Gordon, supra note 57, at 1621; see also id., at 1649,
Clearinghouse

12 1d., see also, Landes & Posner, supra note 11, at 358,
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Inc. s Princeton University Press v.
Michigan Document Services, Inc. 14
Texaco
Texaco

115

Copyright Clearance Center

116

3 American Geophysical Union v. Texaco, Inc., 802 F. Supp. 1
(S.D.N.Y. 1992), aff'd, 60 F.3d 913 (2d Cir. 1994), cert. dismissed,
116 S. Ct. 592 (1995).

™ University Press v. Michigan Document Services, Inc., 99 F.3d
1381 (6th Cir. 1996), cert. denied, 117 S. Ct. 1336 (1997).

5 See Texaco, 60 F.3d, at 914-15.

16 1d., at 930.

Pierre N. Leva 1973  Williams & Wilkins

Texaco, 802 F. Supp. at 24. C.f., Williams & Wilkins Co. v.

United States, 487 F.2d 1345, 1353, 203 Ct.Cl. 74 (1973), aff'd by an
equally divided court, 420 U.S. 376 (1975), Court of

Clams

1976
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Texaco w
118
Princeton University Press Michigan Document
Servs. MDS Michigan
119
120
108
13 138-141

17 See Texaco, 60 F.3d at 930-31.
18 1d.,at 930-31.

Texaco

119 PRINCETON UNIV. PRESS, 99 F.3d at 1381-83.
120 Id
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122

DMCA

123

Texaco Princeton

124

121

122

123

124

Id., at 1387 (quoting Texaco, 60 F.3d at 930).

Id., note 4, at 1387(quoting Texaco, 60 F.3d at 931).
See Bdll, supra note 61, at 582-83.

Id., at 579.

37
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125

information paradox 126

127

1% See COOTER & ULEN, supra note 7, at 42.

126 information paradox
Kenneth J. Arrow

See

Kern, supra note 26, at 930 n. 209.
27 See William W. Fisher  , Property and Contract on the internet,

73 CHI-KENT L. ReV. 1203, 1245 n.103 (1998).
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DMCA

128

129

% 1d., at 583-84; see also, Glynn S. Lunney, Jr., Fair Use and
Market Failure: Sony Revisited, 82 B.U. L. Rev. 975, 991 (2002)
(noting that “as market mechanisms develop (or will be led to
develop by a finding of infringement), these market mechanisms
should displace fair use.”) (citing the notion disapprovingly).

129 See supra note 71.
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130

131

132

130 Lydia Pallas Loren, Redefining the Market Failure Approach to
Fair Use in An Era of Copyright Permission Systems, 5 J. INTELL.
ProP. L. 1, 6, 33 (1997).

13 Gordon

see Gordon, supra note 57, at 1630,

107
Id., at 1631.

2 See Mak A. Lemley, The Economics of Improvement in
Intellectual Property Law, 75 TEX. L. REv. 989, 1056-57 (1998). See
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133

134

135

Lunney
Gordon, supra note 57, at 1631. Gordon
maximizing
value
Id., at 1632.

133 See Landes & Posner, supra note 11, at 332.
3% See Loren, supra note 130, at 6; seealsoid., at 49.
35 1d., at 48.
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136

138

139

140

optimal alocation '

138 See Lunney, supra note 128, at 987.

137 Id

% 1d., at 987-88, 991-92.
% 1d., at 993.

10 1d., at 994.

“1d., at 995.

first fundamental theorem

137

“ ”

Competitive Equilibrium
Pareto
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142

trade off

143

Reconstructing Fair Use Doctrine Fisher

Id., at 986.
The first fundamental theorem of welfare economics

2 1d., at 996.

143



144

145

146

4 See William W. Fisher , Reconstructing Fair Use Doctrine,
101 HARv. L. Rev. 1659, 1699 (1988).

s “What legal rule governing unauthorized use of
works of copyrighted materials would yield the combination of
production and dissemination of works of the intellect that is most
efficient?” Id. Fisher “that allocation of
resources which could not be improved in the sense that a further
change would not so improve the condition of those who gained by
it that they could compensate those who lost from it and still be
better off than before.” Seeid., at 1699. Fisher

Kaldor-Hicks Efficiency

Kaldor-Hicks efficiency

See the definition provided by the website AmoswEB ECONOMIC,
supra note 83.
16 See Fisher,, supra note 144, at 1695.



amounts

“ 1d., at 1700-05.
8 1d., at 1702.

19 See Fisher, supra note 144, at 1703.

45

Fisher

147

148

149

optimal
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150

151

152

153

154

0 |d., at 1704,
= Fisher

Id., at 1705-17.
2 1d., at 1706.
%% Fisher See id,, at
1701 n.200, 1708 n.232, and 1711 n.240.
™ 1d., at 1707.
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Fisher

155

Fisher

156

/ 157

5 Seeid., at 1715-17.

156

Sophisticated Deal
Blanket Licenses
See id., at 1727-29.

7 1d., at 1728-29.



158

Reconstructing Fair Use
Doctrine Fisher

Price Discrimination Scheme

159 Property and Contract on

the internet Fisher

160

8 1d.; see also, Gordon, supra note 57, at 1621. Gordon

9 See Fisher, supra note 144, at 1782.
10 “[A] combination of contractual rights and technological
protections.” See Fisher, supra note 127, at 1203. Fisher
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161

162

163

164

1232-33.

181 See Fisher, supra note 144.

1217 U.S.C. § 106(1) (2002).

163 See Fisher, supra note 127, at 1234; Cohen, supra note 66, at
1801.

164 See Cohen, supra note 66, at 1801-02; James Boyle, Cruel, Mean,
or Lavish? Economic Analysis, Price Discrimination and Digital
Intellectual Property, 53 VAND. L. Rev. 2007, 2021-23 (2000);
Fisher, supra note 127, at 1234-37.
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165

166

167

165

AmosWEB ECONOMIC, supra note 83.
1% See e.g., Fisher, supra note 127, at 1239.

167

165

See Cohen,
supra note 66, at 1804 (stating “Effective price discrimination
requires restrictions on transfer of the work to other users’); Boyle,
supra note 164, at 2024 (quoting Jules Dupuit, On Tolls and
Transport Charges 23 (International Economic Papers No. 11)
“What the company is trying to do is prevent the passengers who
can pay the second class fare from traveling third class...”).
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168

Fisher
169
Fisher
private
170
171

1% See Fisher, supra note 127, at 1238.

%9 1d., at 1240.

70 1d., at 1203.

1 2.
3. Id., at 1240. Bell

See Béll, supra note 61, at 596-600.
1 automated rights
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172

173

proprietary information

e Fisher

175

default rule
176

management ARM rights
management access control
measures See Bdll, id., at 560 n.7.

12 See Boyle, supra note 164, at 2011; see also, Béll, id., at 564.

1 See Bdll, id., at 564-67. More sophisticated ARM systems which
employ methods such as steganography, micropayments, and
imbedded applications are available and provide information
providers exact and continuous control over proprietary information.
Id., at 566.

4 1d., at 566-67.

> See Fisher, Property and Contract, supra note 127, at 1203; see
alsoid., at 1232-33; see also, Elkin-Koren, supra note 81, at 94.

176 See Fisher, supra note 127.



180

1" See Bell, supra note 61, at 577. ARM

fared use

Id., at 560-61.

18 See Fisher, supra note 127, at 1247.
179 Id

120 17 U.S.C. § 107(3) (2001).

53

177

Fisher

178

179

ARM
ARM

fair use



ProCD
ProCD Inc. v. Zeidenberg™®"
Zeidenberg
consumer package ProCD
182 ProCD
license 8
184
Zeidenberg
ProCD
8 ProCD

186

81 ProCD, Inc. v. Zeidenberg, 908 F. Supp. 640 (W.D. Wis. 1996),
rev'd, 86 F.3d 1447 (7th Cir. 1996).

%2 ProCD, 86 F.3d at 1449-50.

8 1d., at 1450 (explaining that ProCD selling its CD-ROM to the
genera public for personal use at a low price, while selling to the
trade for a higher price).

8 d.

185 Id

186 |d
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ProCD

shrinkwrap license 187

188

delicate balance

189

Easterbrook

187

ProCD, 908 F. Supp. at 655.
% 1d., at 655, 659; see also, 17 U.S.C § 301(a) (2001) Gordon

Supremacy Clause
supreme law of the land

See Wendy J.
Gordon, Intellectual Property as Price Decimation: Implications for
Contract, 73 CHI.-KENT L. Rev. 1367, 1380 (1998).
189 Id
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Easterbrook

Easterbrook

193

' ProCD, 86 F.3d at 1455.

¥ )d., a 1455.
Theorem

See COOTER & ULEN, supra note 7, at 82.

190

191

192

Id., at 1454.
Coase

192 “ Competition among vendors, not judicial revision of a package’'s
contents, is how consumers are protected in a market economy.” 1d.,

at 1453.
1% See Elkin-Koren, supra note 81, at 98.
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194

195

Pareto superior %

197

198

199

% 17 U.S.C. § 106 (2001).
% See Fisher, Property and Contract, supra note 127, at 1248
(stating “As long as producers are willing to permit (for a fee) such
uses, rather than forbid them, it is hard to see why we should
object.”).
196 A B
A B

A See COOTER & ULEN, supra note 7, at 44.
197 See Elkin-Koren, supra note 81, at 108.
% 1d., at 98 n.23.
199 Id
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200

Cohen

201

202

203

progress

20 See Landes & Posner, supra note 11, at 328 (explaining that
many works do not have perfect substitutes).

21 See Cohen, supra note 66, at 1807.

202 Id

23 1d., at 1806-09; see also, Lunney ,supra note 67, at 487-88.
Lunney
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204

205

Fisher

206

24 See Cohen, supra note 66, at 1806-09. Cohen
commodity market

25 See AmosWEB ECONOMIC, supra note 83.
26 See Fisher, supra note 127, at 1250-52.

Fisher Property and Contract
Gordon pay-pre-view
granularity

Fisher

Lessig
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Fisher

Cohen

Fisher

Fisher

Id., at 1247 n.110.
Fisher

50 1998
70

Id., at 1248-49. But see Gordon, supra note 188, at 1387 n.75.
Gordon Fisher
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transformative

Cohen

208 ex ante

adventitious access and reuse
209

210

211

207

208

209

210

211

See Cohen, supra note 66, at 1815-16.

Seeid., at 1816.

Id.

See Elkin-Koren, supra note 81, at 100. See also, id., at 102.

Id., at 112.

61
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212

213

214

215 Lunney

22 See e.g., Lunney, supra note 67, at 485.
13 See Loren, supra note 130, at 24.
24 See Elkin-Koren, supra note 81, at 101.
25 See Loren, supra note 130, at 22.
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216

218

equitable rule of reason balance

220

216

217

218

219

220

221

222

See Lunney, supra note 128, at 996.

See Elkin-Koren, supra note 81, at 101.

Sony, 464 U.S. at 429.

Id., at 454.

Id., at 429.

Twentieth Century Music, 422 U.S. at 156.

17 U.S.C. § 107 (2001) 1

217

219

221

63



223

224

225

223

See eg., Campbell, 510 U.S. at 584-85; New Era

Publication Int'l. Aps. v. Carol Pub. Group, 729 F. Supp. 992
(S.D.N.Y. 1990), rev'd in part, 904 F.2d 152 (2d Cir. 1990), cert.
denied, 498 U.S. 921 (1990).

224

107

See H.R. Rep. No. 1476, 94th Cong., 2d Sess. at
66 (1975).
5 See Lunney, supra note 128, at 998-99.
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228

229

226

227

228

229

Id., at 999.

Id.

Id., a 1000 (citing from Sony, 464 U.S. at 451.)
Id., at 1014.

226

227

65
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value-based

234

A1 unney
cost-based

232

0 |d., at 1000-1001.

231 | d .
232 19

% d., at 1015.
» 1d., at 1017.

Id., at 1014-15.

233

230



revenue
239
240
25 .
26 .
=7 d., at 1017-18.
28 1d., at 1023.
29 1.

240

Id., at 1026.

235

67

marginal changes in

marginal changes in output

238

236

237
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243

241

242

241 |d

#2 1d., at 1024.
3 1d., at 1026.
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244

245

246

244

> Fisher
Fisher
See Fisher, supra

note 144, at 1719.
6 See Lunney, supra note 128, at 1030.
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DVD

DMCA

247

248 DeCSS
249 DV D 250

27 17 U.S.C. § 1201(a)(1)(A) (2001).
28 17 U.S.C. §8 1201(e)-(j) (2001).
# DMCA 1201 (a)(1)(A) 2000 10 28

DVD DVD DMCA
1201 (8)(2)

20 2000 1 20
DeCSS

Universal City Sudios, Inc. v. Reimerdes, 82 F. Supp. 2d 211
(S.D.N.Y. 2000).

111 F. Supp. 2d 294 111 F. Supp.
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An Economic Analysis of Access Control Measures
and Fair UseDoctrine
Yueh-Hsun Tsai  Hs&n-Lan Hu

Absract

Under the current Copyright laws, empowering the copyright owners
with exclusive rights is a necessary incentive for their further creation,
because copyright works share the same characteristic as public goods.
However, expansive monopolies for copyright owners will eventually
hinder the creation of new works by limiting future creators use of earlier
works. Thus, for a long period of time, the fair use doctrine serves as an
important law to balance and to protect the public from the copyright
monopoly becoming so expansive that it stifles the very goa of the
Copyright Law --- to promote the process of science and useful art. This
balanced result, in the language of economic, promotes optimal production,

and thus allocate efficiency, of copyrighted works.

Nevertheless, in the digital era, with the help of access control
measures and the endorsement of the anti-circumvention provisions under
the DMCA (Digital Millennium Copyright Act of 1998), copyright owners
can exclude non-payers to access their works. Consequently, once
non-rival and non-exclusive copyrighted works now become rivaled and
exclusive. Furthermore, pay-per-use based licensing mechanism has
gradually replaced the once fundamental fair use doctrine. The purpose of

this article isto explore the realism of the fair use doctrine in the digital era
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through of the approach of law and economic analysis.

This article agues, the fair use doctrine can not be eliminated because
it serves as an important “quid” to balance the “quo” of copyright's
statutory monopoly. This article further argues, neither the market failure
approach nor the proposal of contractual price discrimination scheme to
reduce “deadweight loss’, can provide a applicable resolution to maintain
the balance between copyright owners monopoly power and the public
users interest of accessing copyrighted works. However, the balance
approach provides more clear and practical guidelines to reach such
balance. Accordingly, this article recommends, to consist with the balance
approach, section 1201(a)(1)(A) of the DMCA should be modified as

follows:
“No person shall circumvent a technological measure that effectively
controls access to a work protected under this title except for the purposes

of fair use.”

Key Words:. Digital Millennium Copyright Act of 1998, Fair use doctrine, Access

control measures, Anti-circumvention provision, Law and economics.



